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THE JURY AND ITS DEVELOPMENT. 





ITT. 


HERE was certainly one sort of trial in which witnesses were 
publicly examined before the jurors at an early period; 

and this may well have been a provocation to the same thing in 
the regular jury trial. I mean the case of challenges to the jurors. 
The “triors,” generally two of the unchallenged jurors, might 
question the challenged men on oath, and might be sworn and 
charged to say whether these were telling the truth. We see this 
in the hard-fought case of Wike v. Gernon, reported as of 1371- 
1375.1 There had been a struggle over empanelling the jurors, 
involving questions about taking an unequal number from two 
counties, and about challenges to jurors as being in the service of 
a party, and as having given their verdict beforehand? by telling 
their opinion, and as otherwise bad. The reporter adds, “And 
yet the persons who were challenged were sworn to give evi- 


1 Lib, Ass. 301, 12; S.C. ib. 304, 5; 315, 13 315, 5; Y. B. 48 Edw. III. 30, 17. 
An assise of novel disseisin, The parties were at issue as to whose son the defendant 
was, Alice G,’s or Alice W,.’s; and there was a great debate over the question of what jury 
should try the question, a jury from Essex, where the defendant said he was born, or from 
Lincoln, where the land was. It was finally determined to take it from both counties. 
The jury were out three days before agreeing, and when they came to give their 
verdict all went for nothing by the plaintiff’s becoming nonsuit. In 1382 Belknap, C. J., 
who had been of counsel with the plaintiffs here, asserted emphatically this power of 
becoming nonsuit @ chesc, temps avant plein verdict dit, Bellewe, 251, 2, 

2 Adevant main / and so often. Had the statute of 1362 (36 Edw. III. c. 15), re- 
quiring the pleading to be in English, hurt, just a little, the purity of the reporter’s French? 
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dence to the jurors [2.¢., those jurors who were trying the chal- 
lenges|; and so it may be where the challenge sounds not in their 
reproach or dishonor. But where the challenge was for taking 
money of the party, it was determined by the triors, without having 
evidence, by their oath.” In r14or (Y. B. 3 H, IV. 4, 18), a juror 
was challenged as not having enough freehold, and at the request 
of the triors he was sworn to tell the value of his freehold, and he 
said five shillings; “and then the triors were charged on the 
question whether he told the truth, and they said that he was 
sufficient.” While this sort of thing was going on it seems proba- 
ble that a similar examination of witnesses may have been allowed, 
sometimes, at the trial of the case. 

We have already noticed in the case of 1353 (ante, p. 318) 
that a witness was sworn to inform the jury of accusation. The 
same thing is seen again in 1406,! where, in conspiracy, against 
the bailiff of Savoy and an accusing jury, the former sets up that he 
was instructed by the Marshal’s Court to attend the jurors and tell 
them what he knew, and was compelled to swear and inform 
them. Such a proceeding as this, however, might well be 
allowed, in an ex parte inquisition, by special order of a court, 
without its being recognized as the right of a party in a civil suit. 
But in 1433 (Y. B. 11 H. VI. 41, 36), we find something more 
distinct and instructive, something which indicates that it was by 
this time a well-known thing to testify publicly to the jury, and 
which shows, also, the grave perils that attended this act, and 
helps us to understand the slow development of the practice 
and the slight indications of it that we find thus far. A writ of 
maintenance was brought in the King’s Bench against one B, 
charging that in an assise of rent between the plaintiff and C the 
defendant had “maintained” C. B answered that long before 
C had anything in the said rent he himself owned it, and he had 
granted it to C. When the said assise was brought against 
C the latter came to B, the present defendant, and asked him to 
come to the assises with him.and bring his evidences relating to the 
rent; and accordingly B came with these and delivered to C cer- 
tain ancient evidences to plead in bar against the plaintiff in dis- 
charge of his warranty of the rent ; this was all the maintenance. 
In discussing whether this really constituted maintenance, and if so 
whether it was justifiable, it was insisted that the defendant should 


1 Y. B.9 H. IV. 9, 24; s. c. 8 ib, 6, 9. 
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not have come voluntarily, but only by way of voucher to war- 
ranty. There was some difference of opinion among the judges, 
and the case was adjourned without a decision.1 But the judges 
said certain interesting things. Hals, J., said, “In a tort of main- 
tenance it is a good plea to say that he who is charged came and 
prayed us, since we were an old man of the region and had knowl- 
edge of the title of the land of which he was impleaded, that we 
would be with him to inform the jury about the title ; and so we 
did, &c. So here it is good. Cheyne [C.J.] It will be adjudged 
a maintenance in your cases, because he has no cause or privity 
for maintaining the controversy more than the merest stranger in 
the world unless the other had cause of warranty against him. 
And as to what you say of its being a good plea in maintenance 
that he is an old man of the region, and having better knowledge 
of the right and title of this rent, and his coming with the defend- 
ant to declare his right in the said rent &c.,I say that this is a 
real maintenance ; for on such a ground everybody could justify 
a maintenance, and that would be against reason. But if he had 
shown a ground of the maintenance on which the law presumes 
him bound to be with the party, then this would not be adjudged 
a maintenance,—as if he were with his relation (coszz), or came 
with one because he was his servent or his tenant. _He is bound 
to be with his servant or tenant; but it is not so in other cases.” ? 
The perils of an ordinary witness are further illustrated in a case of 
1450 (Y. B. 28 H. VI. 6, 1), in which it was sought to hold cer- 
tain persons sworn on an inquest, in an action for maintenance. 
Littleton (counsel) said, “ What a man does by compulsion of la 

cannot be called maintenance ; as where a juror passes for me 
and against you, &c.’”’ Fortescue. C.J., agrees to this, and adds, 
“If a man be at the bar and say to the court that he is for the 
defendant, that he knows the truth of the issue and prays that he 
may be examined by the court to tell the truth to the jury, and 
the court asks him to tell it, and at the request of the court he 
says what he can in the matter, it is justifiable maintenance. But 
if he had come to the bar out of his own head (de som test 
demesne) and spoken for one or the other, it is maintenance and 
he will be punished for it. And if the jurors come to a man where 





1 Brooke, Ab. Mayntenance, 51, says, “ ef fuit in maner agree que il est bon barre.” 
2 And so (1442-3) in the case of Pomeray v. Abbot of Selby, Y. B, 21 H. VI. 15, 30; 
S. C. 22 ib. 5, 7. 
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he lives, in the country, to have knowledge of the truth of the 
matter and he informs them, it is justifiable; but if he comes to 
the jurors or labors to inform them of the truth, it is maintenance, 
and he will be punished for it ;”” so Fortescue said, and it was ad- 
mitted by the court.! 

It is then abundantly plain that by this time witnesses could 
testify in open court to the jury. That this was by no means 
freely done seemsalso plain. Furthermore, it is pretty certain that 
this feature of a jury trial, in our day so conspicuous and indis- 
pensable, was then but little considered and of small importance. 
We see this in the valuable and very interesting book of Fortes- 
cue, “De Laudibus Legum Anglia,’ written in Latin, not long, 
probably, before 1470. Fortescue had been Chief Justice of the 
King’s Bench from 1442-1460; after being in exile with the 
queen and son of Henry VI., he returned to England, and 
was alive as late as 1476,—dying, it is said, at the age of 
ninety. In this book, which is written in the form of a dialogue 
between the Prince of Wales in exile and “a certain grave old 
knight, his father’s Chancellor, at that time in banishment with 
him,” the excellence of English laws is set forth, as compared 
with the “civil law,” ze. the law of other European countries, 
founded on the Roman system. The first point in this com- 
parison is the method of determining controversies of fact ; more 
than a quarter of the book is taken up with showing how much 
better, in this respect, the English system is than that of the con- 
tinent, where two witnesses are enough: “Slender, indeed, in 
resource must he be thought, and of less industry, who out of 
all the men he knows cannot find two so void of conscience and 
truth as to be willing for fear, favor or advantage to go counter to 
the truth in anything. . . . Who then can live secure in 
property or person under law like this, giving such aid to any 
one who would harm him.” (c. 21). Under that system 
(c. 23), justice constantly fails from the death or failure of wit- 
nesses. In England, on the other hand (cc. 25, 26), the witnesses 
must be twelve; they are chosen by a public official of high 





1The doctrine of maintenance seems to have scared witnesses in Chancery, It 
is to the period 1450-60 that a petition belongs (Calendars of th: Proceedings in 
Chancery, 1, p. xix.) in which a plaintiff asks the Chancellor to issue a subpoena to a 
certain witness to appear and declare the truth, setting forth that the “same Davyd will 
gladly knawelygge the treweth of the same matiers, bot he wald have a maundement fro 
yowe for the cause that he shuld noght be haldyn parciall in the same matier,” 
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standing, acting under oath, from among persons of the neighbor- 
hood where the matter in question is supposed to exist or take 
place, men of property, indifferent between the parties, subject 
to challenge by both, acting under oath. They are informed 
of the controversy by the court, and the parties or their counsel, 
and their witnesses, and confer together afterwards privately 
and with deliberation, and return and give their answer publicly 
in court.! After this verdict, an aggrieved party, by the writ of 
attaint, through the oath of twenty-four men of much better 
estate than the twelve, may convict the latter of a false oath, 
and subject them to the severest punishment. And then (c. 26), 
Fortescue sums up: “Here no one’s cause or right fails by the 
death or failure of witnesses. No unknown witnesses are pro- 
duced here, no paid persons, paupers, strangers, untrustworthy 
or those whose condition or hostility is unknown. These 
witnesses (sti testes) are neighbors, able to live out of their own 
property, of good name and unsullied reputation, not brought into 
court by a party, but chosen by an official who is a gentleman 
and indifferent, and required (compulsi) to come before the 
judge. These (zst2) men know everything which the witnesses 
can depose ; these (zs¢z) are aware of the trustworthiness or un- 
trustworthiness, and the reputation of the witnesses who are pro- 
duced.” 

In this account it is obvious how great a figure that old quality 
of the jury still plays, which made them witnesses; it is the 
chief thing. The point of all this elaborate contrast is the 
greater number and better quality of the English witnesses, and 
the greater security there is in the impartial methods of procuring 
them. While they may be informed by other witnesses, produced 
by either party, yet they know already what is to be told them. 





1 Fortescue’s statement of the mode of proceeding at the trial is too interesting to be 
omitted: **The whole record and process will be read to them [the twelve] by the 
Court, and the issue upon which they are to certify the Court will be clearly explained to 
them. Then each party, personally or by his counsel, in the presence of the Court, will 
state and show to the jurors all the matters and evidences which he thinks can instruct 
them as to the truth of the issue thus pleaded, And then each may introduce before the 
justices and jurors all the witnesses that he wishes to produce on his side, who, being 
charged by the justices on the holy evangelists of God, shall testify all that they know 
bearing upon the matter of fact(probantia veritatem facti) which is in controversy. If 
need be, these witnesses (¢estes hujusmodi) may be separated until they shall have 
deposed what they will, so that the saying of one shall not inform another, or stir him to 
the giving of like testimony.” Thereupon the jurors go out and deliberate. 
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One remarks the small place that these informing witnesses have 
in the picture. The point of view here referred to clearly 
appears in what follows. By and by the prince is wholly satis- 
fied of the excellence of the English law, one scruple only 
remaining. The Scriptures say that “the testimony of two men 
is true,” and “bring with you one or two, so that in the mouth 
of two or three every word be established.” If the Lord says 
two or three, why require more? No one can get any better 
or other foundation than the Lord has set. This is what 
troubles me a little, — ec sunt, Cancellarie, que aliquantulum me 
conturbant. The Chancellor is ready with his answer: If the 
testimony of two is true, a fortiori that of twelve should be 
thought true; according to the rule, Plus semper in se continet 
guod est minus. All that the Scriptures mean, he goes on, is 
that not less than two shall serve. ‘In no case can this mode of 
proceeding fail for lack of witnesses; nor can the testimony 
of witnesses, if there be any, fail of its due effect, etc.” 

Almost contemporaneous with Fortescue’s book is the case of 
Babington v. Venor, in 1465, in which, for the first time in the Year 
Books, we have something like a full report of the arguments and 
the putting in of the casebefore the jury. It was an assise of novel 
disseisin. Littleton for the plaintiff “shows in evidence” for the 
plaintiff along story. Towards the end of it he says as to one point, 
“aman is here at the bar, an esquire, who spoke with her, &c. 

. and he will declare it. And also here is the general attorney 
of the Lord [Bishop] of W., who says in his Lord’s name that, etc.” 
There is nothing to show that either of these witnesses was actu- 
ally put on. “Then Yong, for the defendant, shows evidence to 
the assise,” — going on with another long story; and then, “ The 
defendant’s farmer is here at the bar ready to show to the Court 
(al Court) how, etc... and this will the farmer declare to 
. you, and also the rent-collector.” Then he shows certain docu- 
ments, nothing being said of any examination of witnesses as yet. 
Then Catesby, for the plaintiff, makes counter statements, e.g., 
how the plaintiff entered, in the presence of several men here at 
the bar, etc., etc. ; and he concludes by praying that the farmer 
may be examined. “The farmer came into Court and was 
sworn on a. book to tell the truth to the Court as to that on which 
he should be examined ; and he was examined by the court... . 





? Long Quint (Edw. IV.) 58; s.c. ¥. B.5 Edw. IV. 5, 24. Ande, 316-17. 
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and he shows, etc. . . . And the rent-collector was also ex- 
amined ona book as to this,” etc! Then Guy Fairfax, counsel 
for the plaintiff, tells another story as to what took place at the 
view. Then came some discussion on points of law. Then the 
judges suggested to the defendant’s counsel that if they wished to 
rest upon the plaintiff's evidence not denied by them, they might 
discharge the inquest and demur upon the evidence ; or ‘if they 
were willing to run the risk of what the jury would say, the evi- 
dence might stand just as it was. The defendants preferred to go 
to the jury. Then came a discussion over a point of law, and 
then the charge: “Sirs, you have had much evidence from both 
‘parties. Do in this matter as God will give you grace and 
according to the evidence and your conscience. You will not be 
compelled to say, precisely, disseisin or the contrary, but you may 
find the fact, z.e., the special matter, so as to give a special verdict 
on that and pray the judgment of the Court. And so go together, 
etc.” The jury found for the plaintiff. 

In passing from this matter of the ways of informing the 
jury, it must be remembered that although we have now reached 
modern methods, we are very far indeed from having reached the 
modern conception of trial by jury. Look, for instance, at Coke’s 
ideas, a century and a half later, when he is explaining certain 
statutes as to treason and perjury (3 Inst. 26-7; 2d. 163). The 
statutes of I Edw. VI. c. 12 and 5 & 672. c. 11, had required two 
accusers (7.¢., witnesses), in order to a conviction of treason. 
And then a statute of 1 & 2 Ph. & M., c. 10, had enacted that all 
trials for treason should thereafter be “ had and tried only accord, 
ing to the due course and order of the common law.” Coke says 
that this last statute does not repeal the others, for it “ extends 
only to trials by the verdict of twelve men de vicineto, of the place 
where the offense is alleged; and the . . . evidence of wit- 
nesses to the jury is no part of the trial, for by law the trial in that 
case is not by witnesses but by the verdict of twelve men; and so 
a manifest diversity between the evidence to a jury and a trial by 





1 One observes that only the defendant’s farmer and rent-collector seem to have testi- 
tied; all others are merely ready at the bar. Did the doctrine of maintenance operate 
to make it necessary for those having no special relation to a party to wait until the court 
or jury asked for them? This method may well have been favored as a rule of practice, 
from an unwillingness of the court to lengthen trials, — the statements of counsel as tu 
what his witness had to say, accompanied by the production of these, serving in great 
part as a method of putting in evidence, 
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jury.” “Albeit by the common law trials of matters of fact are 
by the verdict of twelve men, etc., and deposition of witnesses is 
but evidence to them, yet, for that most commonly juries are led 
by deposition of witnesses,” etc. For an instance of a trial by 
witnesses, expressly contrasted with trial by twelve men, see the 
St. 5 & 6 Edw. VI. c. 4, s. 3, where, zwter alia, one who should 
strike another with a weapon in a church or churchyard should 
lose an ear, or if he “have none eares,” be branded, — if convicted 
by the verdict of twelve men, or by his own confession, or dy two 
lawful witnesses. 


4. As tothe mode of controlling the jury and correcting their 
errors. 

We have seen how the ways of adding to their knowledge were 
gradually increased, until at last witnesses called in by the parties 
were regularly admitted to testify publicly to these other witnesses, 
summoned by the viscount, whom we callthe jury. This mounting 
witnesses upon witnesses was a remarkable result and teemed with 
great consequences. The contrast between the functions of these 
two classes became always greater and more marked. The 
peculiar function of the jury —as being triers — grew to be their 
chief, and finally, as centuries passed, their only one ; while that of 
the other witnesses was more and more defined, refined upon, and 
hedged about with rules. It is surprising to see how slowly these 
results came about. The attaint, which long held its place as the 
only way of remedying a false verdict, proceeded on the theory 
that the first jury had wilfully falsified, and so was punishable. 
An independent, original knowledge of the facts was attributed to 
the jury, and not an inferential and reasoned knowledge. So long 
as this theory was true and was really a controlling feature of a 
trial by jury, witnesses must needs play a very subordinate part. 
They were not necessary in any case. When they appeared 
the jury could disregard all they said; and should, if it were not 
accordant with what they knew. Gradually it was recognized 
that while the jury might not be bound by the testimony, yet 
they had a right to believe it, and that they were the only ones to 
judge of its credibility. It became, then, the chief question whether 
they had such evidence before them as justified their verdict. If 
they had, they were not punishable ; if they had not, why punish 
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them for what perhaps they did not know? And so the attaint 
jury was not allowed to have more or other evidence making 
against the first jury’s verdict than what that jury had had before 
them. But if they might believe what was thus testified to them it 
was equally true that they might disbelieve it, or a part of it; and 
an attainting jury must find it hard to say that it was a wilful 
falsehood, to go against a mass of evidence which admitted of being 
thought only partly true, or of being wholly disbelieved. The 
attaint grew unworkable. For one reason or another people were 
unwilling to resort to it, and jurors of attaint were unwilling to 
find the former jury guilty. In 1451 the inhabitants of Swaffham 
asked Parliament to annul a verdict and judgment in novel dis- 
seisin, alleging perjury in the jurors by reason of “‘ menaces,” and 
setting forth that the said inhabitants, for pity and remorse of 
their consciences, were loth to use a writ of attaint, since “the 
said assise durst not, for dread of the horrible menaces of the 
said Sir Thomas, otherwise do but be foresworn in giving their 
verdict in the same assise.” 1 In1565 Sir Thomas Smith? tells us: 
“ Attaints be very seldom put in use, partly because the gentle- 
men will not meet to slander and deface the honest yeomen, their 
neighbors ; so that of a long time they had rather pay a mean fine 
than to appear and make enquest. . . . Andif the gentlemen 
do appear, gladlier they will confirm the first sentence, for the 
cause which I have said, than go against it.” The Star Chamber 
was resorted to for the purpose of supplying the defects of the 
attaint and securing punishment for jurors who gave false or 
corrupt verdicts. The judges of the common law courts went a 
certain way in the same direction of fining and imprisoning jurors 
who went against the evidence. Of this I shall speak later. It is 
enough here to quote what Hudson says in his Treatise on the 
Star Chamber, written in the early part of the seventeenth century.® 
He is claiming for this court a very ancient jurisdiction ; and after 
speaking of Henry IV. he adds: “When a corrupt jury had 
given an injurious verdict, if there had been no remedy but to 
attaint them by another jury, the wronged party would have had 
small remedy, as it is manifested by common aayestannn, no jury 
having for many years attainted a former.” 





1 Draft of a petition from the town Swaffham, “ Paston Letters” (Gairdner’s ed.), 
No. 151. 

* Com. of Engl., Bk. 3 ¢. 2. 

8 Collectanea Juridica, ii, Hudson was not living in 1635. 
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In time courts adopted the method of granting new trials when 
the verdict was unreasonable, without punishing the jurors. A step 
had then been taken which made it important that the court should 
know, so far as possible, all that the jury knew; and accordingly 
the old doctrine of their going on private knowledge began more 
and more to give way. The jury were told that if any of them 
knew anything relating to the case, they ought to state it pub- 
licly in court. This lay long in the shape of a moral duty of the 
jurors, not enforceable; but after a time it was enforced, and the 
court assumed that, in general, nothing was known to the jury ex- 
cept what was publicly stated in court, adding to this (under the 
notion of judicial notice) what was known to everybody. This 
brought matters down to the state under which we are now living. 
The jury now had a duty to know nothing but what was publicly 
known and stated in court. They became merely judges upon 
evidence. 

(a.) But let us turn back, and trace the working out of these 
results. For centuries the great check upon the jury was the 
attaint, z.c., a proceeding in which the original parties and also 
the first jury were parties, and where a larger jury, made up of 
knights or other more considerable persons than the first, passed 
again on the same issue. If they found contrary to the first find- 
ing, then the first jury was convicted of perjury and heavily pun- 
ished ; and the first judgment was reversed. We seein one of our 
earliest cases! the punishment of a jury who, by confession of their 
leader and others, were adjudged to have perjured themselves, and 
also a reversal of the first judgment. It is probable that this con- 
sequence of punishment generally attended the proof of “ perjury” 
in the use of the inquisition. But it is not probable that in the 
older law a reversal of the judgment would always follow. In 
Glanville there is no mention of the attaint, even as regards the 
possessory assises,” yet he says conspicuously that in the ordinance 
establishing the great assise, provision is made (e/eganter inserta) 
for the punishment of those who swear falsely. But there seems 





1Gundulf v. Pichot (1072-1082), Big. Pl. A. N. 34; S.C. ante, p. 253. 

2 Brunner (Schw. 422, note) remarks this, 

8 Pena antem in hac assisa temere jurantium ordinaria est et ipsi regali institutioni 
eleganter inserta, Glanv.I1.19. He goes on to say that if the jurors are convicted of 
perjury (ferjurasse) or confess, they lose all chattels and movables to the king, are im- 
prisoned for at least a year, and that henceforth, losing their /egem, they shall in- 
cur perpetual infamy. The point of the e/eganter inserta seems to be intimated when it 
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always to have been the same finality in the procedure by the grand 
assise as in the duel: Ea enim que in curia... per duellum 
semel fuerint terminata negotia perpetuam habent firmitatem. 
Glanv. II. 3. And so in the earliest extant Year Book, in 1292 
(20 Edw. I. 18), the reporter has a memorandum, “ Note: After 
the great assise an attaint never lies.” The attaint (comvictio) 
seems to have originated in England, but is not traceable to any 
extant legislation. Whether it may have been a part of the ordi- 
nances of Henry II. establishing the recognitions, or whether it de- 
veloped from the pena mentioned by Glanville in speaking of the 
great assise, or whether it was granted in the discretion of the king 
and his justices, seems not to be ascertained. This at least is 
true, that while it is not in Glanville, and while the first express 
mention of it in legislation appears to have been in 1268, we find 
it in the judicial records as early as 1202, and it is fully discussed 
in Bracton half a century later. 

On the other side of the channel, they had punishment for 
jurors who swore falsely. Brunner cites an undated capitulary of 
the eighth or ninth century (Schw. 89) which shows this. But the 
attaint went beyond this ; it was a procedure which also secured 
the reversal of the previous verdict, as a proceeding for error in law 
secured the reversal of a judge’s decision. This, we are told, was 
a thing unknown in Normandy. As regards the stadzlia, the 
petitory action corresponding to the writ of right, Brunner quotes 
a Norman case of 1248, in which the jury by mistake gave a verdict 
in favor of one William, and the court gave judgment accordingly ; 
whereupon the jury came back with the information: Quod non 
bene dixerunt, quia Robertus maius tus habebat in terra tlla quam W. 
The court, however, would not change their judgment ; William 
kept the land, and the jurymen had to pay Robert the value 
of it.1 Thesame rule applied in otherrecognitions. Brunner cites 





is added that this punishment is rightly imposed, in order that all who put forward a false 
oath in this sort of case — whether champion (Glanv. II. 3) or juryman— may suffer 
a like punishment. 

1 Schw. 371. It would have been strange if this rigor had not existed in early days, 
when form bound every man by the exact words he uttered in court. This subject 
is illustrated in Brunner’s essay on “ Word and Form,” in the old French procedure, 
published in the Proceedings of the Imperial Academy of Vienna, Vol, 77. A transla- 
tion of this may be found in the “ Revue Critique de Legislation et de Furisprudence,” 
(New Series), Vol, 1, Of the formalism of the old law many traces yet remain, such as 
the necessity for using specific words in criminal pleading. One sees an authentic bit of 
it in 1284 in the Statutes of Wales, c. VIII. (St. Realm, i. 64), where it is said of certain 
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a record of about the year 1200, in which a litigant in Normandy 
gives the king ( John) twenty besants that a recognition upon a 
recognition be not made in a certain case, zmjuste et contra consue- 
tudinem Normannia. In England the continental rule held as re- 
gards the writ of right ; in this the great assise ended the contro- 
versy as absolutely as the duel which it displaced. Whatever is 
settled in the King’s Court by the duel, says Glanville (lib. ii. c. 
3), is settled forever. And again (ii. c. 6), where a matter is set- 
tled by the great assise, tam finaliter quam per duellum ter. 
minabitur negotium. Yet, none the less, even here, as we have 
seen, was a punishment provided for perjury by the assise jury — 
that pena eleganter inserta already mentioned. 

In 1227 (Br. N. B. ii., case 262) a certain prior had lost, in 
a writ of right of an advowson, —the great assise finding for the 
defendant, guia non viderunt quod idem prior or any of his 
predecessors presented a clerk at the church in question. There- 
upon the prior came, alleged that there was a false oath, and put 
forward half a dozen charters which seemed to prove it. The de- 
fendant, relying on the finality of the former trial, simply declined 
to answer and demanded judgment. Yet the case seems to have 
been thought doubtful, for it was postponed, to give time for a 
conference with the king and with other justices. The prior did 
not appear at the day given, and the defendant had judgment. 
This seems to have been an irregular attempt at attainting the 
jurors of the great assise; for these jurors appear to have been 
summoned, and at the postponement the order was et juratores sine 
die donec aliud audiverint. The annotator also remarks upon the 
margin: ‘Note, that not easily may the jurors in the great assise 
be attainted”” : Mota, quod juratores in magna assisa non potsrunt 
convinci de facili. In his treatise Bracton (290-2900) says that 
in all assises, except the grand assise, the convictio (attaint ) lies ; 
and for this exception he gives the very inadequate reason that 
the tenant has consented to the grand assise and cannot go back 
upon his own proof. The true reason appears to be merely that 
in this case the old law had not been changed. 





real actions, that the demandant shall count in words that express the truth, w.thout 
being subject to any challenge on account of words, — sine calumpnia verborum, non 
observata illa dura consuetudine, qui cadit a sillaba cadit a tota causa. See also the 
rigor which was customary before the statutes of jeofail, as indicated by Stat. 14 Edw, 
3, c.6, The curious discussions over this statute, in Y. B. 40 Edw, III. 34, 18, and 
11 H. IV. 70, 4, are worth remarking. 
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The origin of the attaint in the possessory recognitions, is 
attributed by Brunner, reasonably enough, to the mere favor of 
the king (Schw. 372), and he refers to a case of 1347 or 1348, 
in which a disappointed suitor offers the king twenty shillings 
for an attaint jury. Other early cases point the same way. The 
earliest one, so far as I observe, was in 1202 (Seld. Soc. Pub. 
iii, case 216), and there the defeated party offers the king forty 
shillings for a jury of twenty-four knights. In the same year 
(2b., case 224), a like offer of twenty shillings is made.? 

(4.) Not merely were the jurors punished for a false verdict, 
and this and any judgment upon it reversed: the judges also 
were punished for errors in law and their judgments reversed. 
The judges, according to the very old law, had to defend their 
judgment by the duel. The same ideas survive in our early 
records. In 1231 (Br. N. B. ii. 564), certain special justices who 
had taken an assise of mortdancestor between Oliver as demand- 
ant and William, a prior, as tenant, were summoned at the com- 
plaint of the tenant to record the proceedings, and the jurors to 
certify their verdict. The justices say that the jury found that 
Roger, a brother of Oliver, died seised of the land, and that 
Oliver was next heir, and so judgment was given for Oliver. The 
jurors were asked if this was the record. While admitting it in 
part, they said that Oliver had an older brother, Ralph, who was 
living, and therefore they had doubted whether Oliver was the 
nearest heir, and they set forth a former litigation as explaining 
their doubt. Oliver was then asked if this were so, and did not 
deny it. The justices, however, did deny it at first ; but after- 
wards they admitted that the jurors said that Oliver had an older 
brother. Now, under these circumstances, according to a doc- 
trine set forth by Glanville (vii, c. 1), while the younger 





1 Pl, Ab. 124, col, 2; cited by him from Biener, Eng. Geschw. i, 72. 

2 An attaint jury in 1203 is found in the same volume, case 150, Other early cases 
are in the Note Book; and several later ones in the Placitorum Abbreviatio, of various 
dates, between 1247 and 1312, In some the first jury is vindicated; in others they 
are convicted and judgment given reversing the former verdict. In the Revised Glan- 
ville, alluded to by Professor Maitland in Seld, Soc. Pub. iv. 6, and more fully explained 
by him in an article which is soon to appear in this Review, occurs a passage which I 
venture toextract. A Writ of Attaint is given, and then the writer (speaking a little later 
than Bracton, and not far, as it is supposed, from the year 1265) says that this writ is 
never given without pay, unless, by favor, toapoor person. (Z¢sciendum quod istud | pre. 
dictum, breue nunqguam a Domino rege vel ejus justiciariis alicui conceditur sine dono, 
nisi de gracia, si sit pauper.) 
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brother has a superior claim in a writ of right, yet he cannot 
maintain a mortdancestor, for the older brother, and not he, is 
the nearest heir. It was, therefore, wrong in the justices to give 
judgment for the younger brother. Accordingly it was now ad- 
judged as follows ; “ Because the justices acknowledge that the 
jurors said that the said Oliver had an older brother named Ralph, 
and therein have absolved the jurors, and the justices adjudged 
that Oliver was the next heir on the ground that the said Ralph 
could not be dominus et heres whereas this (namely, being domz- 
nus et heres) has regard to jus and not to possessio or to the 
assise of mortdancestor, it is adjudged that the said justices erred 
in making that judgment, and made a false judgment; and there- 
fore the justices are amerced, and the jurors go without day, and 
Oliver is amerced, and the prior recovers his seisin.”’ ? 

(c.) It was sometimes found, in preparing to give judgment, that 
the verdict of the jury was obscure or incomplete ; the judges below 
had not questioned them enough. In such cases they were re- 
summoned to the court in banc ad cestificandum. This was 
called the certificatio. One sees-it in 1232 (Br. N. B. ii., case 
887), and 1237 (2d. ili, case 1226). In 1290-1 (Pl. Ab. 284, 
col. 2, Suff.), one who had caused the jury to be resummoned for 
this purpose, being asked in what the jury had_ been insufficiently 
questioned or had spoken obscurely, answered by merely re- 
peating their verdict, which he seems to say is wrong. His ad- 
versary replied that the verdict is not obscure, and for a plain 
verdict mon potest esse certificatio set pocius attincta; and she asks 
judgment and has it. 

(dz). The attaint at first was but a limited remedy, given only in 
assises, but it grew by statute and by the discretion allowed to the 
judges. The first mention of it in the statutes is a mere mention 
in 1268 (St. Marlebridge, 52 H. III. c. 14), cutting down general 
exemptions from serving on “assises, juries and inquests,” in 
cases where necessity requires the service, —as it may, said the 





1 In 1235-6 (Br. N. B. iii,, case 1166), there isa complaint to the king of an error, 
committed by the justices at Westminster, in giving judgment too quickly against a de- 
fendant on default, ‘‘ whereas many distraints should follow . . . before the said 
Thomas should have recovered on the default.” The justices appeared and admitted 
the facts, but pleaded ignorance, mesciverunt in dicto negocio melius procedere. The 
judgment was reversed. There was no jury in this case, and nothing is said of any 
punishment of the judges; ‘‘but observe,” says Maitland in his note (vol. iii, p. 179) 
**that proceedings in error are a complaint against the judges who have erred.” 
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statute, in the great assise, or where the party is a witness to a deed, 
aut in attinctis, etc. In 1275 (St. West. I. 3 Edw. I. c. 38) it is 
recited that people lose their estates because some “doubt not to 
make a false oath;” and it is enacted that, on inquests in pleas of 
land or freehold or what touches freehold, the king, de son office, 
when it shall seem needful shall hereafter give attaints.'! This statute 
is supposed to have extended the remedy beyond the case where 
the assise jury answered merely on the point of the assise, to that 
where it answered on incidental or newly developed questions, 
in modum juratae, and to all juries in real actions. In 1302 
(Y. B. 30 and 31 Edw. I. 124) Berewik, J. calls on the assise in 
novel disseisin to tell him the damages, and warns them that there 
may be an attaint for damages as well as the principal matter, 
“and out of this Court, without the need of seeking it in the 
Chancery.” This seems to rest on the statute of 1275; at com- 
mon law, the rule is given by Bracton (2900), de damnis nulla 
erit convictio sed. . . locum habet certificatio. 

The Mirror, early in the fourteenth century, wished attaints ex- 
tended and made easier: “It is an abuse that attaints are not 
granted without difficulty in the Chancery to attaint all false 
jurors, as well in all other actions real, personal and mixed, as 
in assises” (Cc. 5,S. 1,77). Before Horne’s death? there came 
an instalment of this desired reform. In 1326-7 (St. 1 Edw. III. 
c. 6) after a recital of “great mischiefs, damages and destruc- 
tions of divers persons, as well as of the men of holy church by 
the false oath of jurors in writs of trespass,” the. writ of attaint is 
allowed for the principal matter and also for damages in trespass, 
and the chancellor is to grant such writs sanz parlerau Rot. In 
this fast-breeding action of trespass, the writ of attaint was fur- 
ther extended in 1331 (St. 5 Edw. III. c. 7), to cases where the 





' “Not that the king shall grant these writs whenever applied for, ex merito justitiae 
[Coke’s view, 2 Inst. 237], (a sense which the words ex officio surely never bore in any 
writer of Latin, whether good or bad), but that the king shall ex officio, without being 
sued and applied for, grant,” &c, Reeves, Finl. ed. ii. 34, And so in 1292 (Y, B. 20 
& 21, Edw. I. 110) Spigornel (counsel) says: ‘‘ We understand, sir, that no attaint 
shall pass upon an inquest without the special order of the king; ” and in 1294 (Y. B. 
21 & 22, Edw. I, 330) the reporter has a note “that justices itinerant may grant at- 
taints upon assises which pass before them, but not on inquests.” Coke (2 Inst, 130) 
thinks that the attaint lay at common law in pleas both real and personal — a view which 
Reeves justly discredits (ii, 33). 

2 Which was in 1328. Black Book of the Adm. i, Introd, lix., note. 
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proceeding was informal and without writ, if the damages pass 
forty shillings; and then in 1354 (St. 28 Edw. III. c. 8) it was 
enacted that “the writ of attaint be granted without regard to the 
amount of damages, as well upon a bill of trespass as upon a writ 
of trespass.” } 

Earlier than this, in 1347 (Parl. Rolls ii. 167, 23), the commons 
had petitioned for the attaint in writs of debt and all other writs 
and bills where the demand or damage amounted to forty shil- 
lings, but the answer came, “ Let the old law stand till the King be 
better advised.” At last, in 1360 (St. 34 Edw. III. c. 7), came 
full relief in a statute providing, “against the falsehood of jurors, 
that every man against whom they shall pass may have the attaint 
both in pleas real and personal.” ? Later in the fourteenth century 
the benefit of the attaint was extended in other ways, e. g., by giv- 
ing it to a reversioner when the life tenant had lost. 

(e) The attaint was now a general remedy, for litigants -in the 
King’s Courts, but it was found to be a very inadequate one. The 
next century is full of complaints, loud, bitter, and constant, of the 
wretched working of the jury and the attaint ; perjury, bribery, and 
ruinous delays are set forth as inducing the increase of the property 
qualifications of jurors, and imposing new penalties upon them. 
Two remarkable statutes, of 1433 and 1436 respectively,? must 
be noticed. The first recites mischief, damage, and disherison 
from “the usual perjury of jurors,” increasing by reason of gifts 
made them by the parties to suits, so that the greater part of 
people who have to sue (guont a suer) let go ( /essent) their suits 
by reason of the said mischief and especially on account of the 





1A “bill” was merely an informal document. In the “ Paston: Letters” the 
word is constantly used for a letter; ¢g., in No. 813 (1478) Sir John Paston’s 
mistress writes that she is in good health ‘at the making of this sympyll byll,” and asks 
for an answer by “the brynger of my byll.” So in 1440-1 (Y, B. 19 H. VI. 50, 7), 
Paston J : If a bill be good in substance it is enough; car un bill n’ad aucun forme. 
In 1315 (Y. B. Edw. II. 277) a party had averred by Domesday Book, and a mandate 
was issued by Bereford, C. J., to the treasurer and barons of the exchequer, to certify as 
to the contents of Domesday. They would not certify, because the mandate was only 
un bille sealed with the seal of William de Bereford; whereupon the latter sent a 
writ (d7ief), and this brought an answer. Reeves, Hist. C, L. Finl. ed. ii. 97, note; ib, 
99, note, 

2The statute goes on: “And that the attaint be granted to the poor who shall affies 
that they have nothing wherefrom to pay therefor except their countenance, without 
payment (ime), and to all others by an easy payment.” 

8St. 11 H. VI. c. 4, and St. 15 ib.c.5. For the corresponding petitions in Parlia- 
ment and the answers, see Parl, Rolls, iv. 408, ib. 448 (47), and ib. 501 (26). 
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delays in writs of attaints. When the grand jury appears and is 
ready to pass, a tenant or defendant or one of the petty jury 
pleads false pleas not triable by the grand jury, and so delays pro- 
ceedings until this be tried. When this is settled for the plaintiff, 
another pleads a like false plea since the last continuance ; and so 
each of the defendants, tenants, or jurors, one after another, may 
plead and delay the grand jury; and, although all be false and 
feigned, the common law has no penalty. This has caused 
great vexation and travail to the grand juries, and plaintiffs 
have been so impoverished that they could not pursue their 
cases, and jurors are more emboldened to swear falsely. It is, 
therefore, ordained that plaintiffs may recover [against] all such 
tenants, jurors, and defendants the damages and costs thus suffered. 
The other statute, after reciting that by the law of the realm 
trials in mAtters of life and death and as to all sorts of ques- 
tions, as regards matters of fact (touchant matiers en fait), are 
likely to be “ by the oaths of inquests of twelve men;” that great, 
fearless, and shameless perjury horribly continues and increases 
daily among common jurors of the realm; that in proportion as 
men are more sufficient in land, the less likely they are to be cor- 
rupted ; that in every attaint there must be thirteen defendants at 
least, unless some die, each of whom may have separate answer 
triable in any county, and the attaint may be delayed until all these 
are tried, and so delays to the plaintiffs in the said attaints for ten 
years par commune estimation,— goes on to provide for an in. 
crease of the property qualification of the attaint jurors, and that 
an adverse decision in any “foreign plea,” [z.e., one triable else- 
where than the issue in attaint] shall give the whole attaint against 
the one pleading it. 

But not only was the machinery of the attaint jury cumbrous 
and well adapted to delays and frauds, but the attaint jurors 
were unwilling to find the petit jurors guilty, the punishment was 
so harsh. Now that witnesses were produced before a jury and 
they were expected to judge of the truth or falsity of the wit- 
nesses, things had changed. The essential nature of their own 
function as being something different from that of these new wit- 
nesses, something more than being mere testifiers to what they 
had seen and heard, as being always in a degree judges, drawing 
conclusions from what their senses presented and what others 
testified to them,—all this must have rapidly grown plain; and 
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so the extreme severity and unfitness of the punishment. The 
punishment mentioned by Glanville (lib. ii. c. 19) three centuries 
before continued to be applied in the attaint, and was even increased; 
the convicted juryman lost all his movable goods to the king ; he 
was imprisoned for a year at least; he lost his /ex terrae and 
became infamous. Bracton (2920) repeats this in substance, 
making their lands and chattels seized by the king until redeemed, 
and adds, “Never thereafter may they be received to an oath 
for they shall not afterwards be othesworth.” It came also to be 
expressed as a part of the judgment that their wives and chil- 
dren should be turned out of doors, and their lands laid waste. 
The wisdom of providing some milder punishment was seen. 
Accordingly in 1495 (St. 11 H. VII. c. 21) in providing the 
attaint for the first time, in the case of inquests in London, the 
punishment is limited to a fine of twenty pounds, “or more, by 
the discretion of the mayor or aldermen,” imprisonment for six 
months or less, and “to be disabled forever to be sworn in any 
jury before any temporal judge.” In the same year (2d. c. 24) 
there is a general statute which was afterwards continued several 
times, and then, having expired, was temporarily revived in 1531, 
by St. 23 H. VIII. c. 3, and finally made perpetual in 1571 by St. 
13 Eliz.c. 25.1 It continued in substance to be the law governing 
this matter until the abolition of attaints in 1825. This statute 
after the usual recital of continuing perjury [of jurors] and its 
mischiefs, provides that a party grieved by an untrue verdict, where 
the demand and verdict reach forty pounds shall have an attaint 
jury of the same number as heretofore. The petit jury shall (with 
certain exceptions) have no answer except that their verdict was 
true. If the issue be found against them they shall be fined 
twenty pounds, one-half for the king, the other for the party 
suing. They shall also “make fine and ransom by the discretion 
of the justices ;” and they “shall never after: be of any evidence, 
nor their oath accepted in any court.” The party may plead 
any good bar to the attaint, but that is not to delay the trial 
of the petit jury’s plea and issue. If the party’s plea, what- 
ever it be, is found against him, then the plaintiff in attaint is 
“to be restored to that he lost with his reasonable costs and dam- 





1“ Made in favor of the subjects, namely, for the qualification of the rigorous and 
terrible judgment of the common law in attaint,” said the court in Austen v, Baker, 
Dyer 201@ (1561). 
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ages.” If the verdict be in a personal action and under forty 
pounds, the qualifications of the attaint jury are less, and the fine 
shall be only five pounds. 

(7) The statutes of Henry VII. however did not repeal the 
old common-law attaint. “So that,’ says Blackstone (Com. iii. 
404), ‘‘a man may now bring an attaint either upon the statute 
or at common law, at his election, and in both of them reverse 
the former judgment.” Either way the punishment was very 
severe; and it plainly appears that this, with other causes, was 
working fast to make the attaint wholly inoperative. I have 
referred to the “pyte and remorce of their concyencez” which 
kept the people of Swaffham, in 1451, from bringing a writ of 
attaint (‘ Paston Letters,” No. 151); and to a part of what 
Sir Thomas Smith (Com. of England, Book iii. c. 2) said in 
1565; “ Attaints be very seldom put in use, partly because the 
gentlemen will not meet to slander and deface the honest yeo- 
men, their neighbors, so that of along time they had rather pay a 
mean fine than to appear and make the inquest. And in the 
meantime they will intreat, so much as in them lyeth, the parties 
to come to some composition and agreement among themselves ; as 
lightly they do except either the corruption of the inquest be too 
evident, or the one party is too obstinate and headstrong. And, 
if the gentlemen do appear, gladlier they will confirm the first 
sentence for the causes which I have said than go against it.” A 
century later, in 1665 (1 Keble, 864, 6), Hyde, C.J., “seeing the 
attaint is now fruitless,” declared with vehemence ina civil case 
that jurors ought to be fined. And after another century, Black- 
stone said (Com. iii. 404), “I have observed very few instances 
of an attaint in our books later than the sixteenth century.” “The 
writ of attaint,” said Lord Mansfield in 1757,1 “is nowa mere 
sound in every case.” In 1825 (St. 6 Geo. IV. c. 50, s. 60) it 
was at last enacted that in all cases attaints should “henceforth 
cease, become void and be utterly abolished.” 

A case or two will illustrate the working of the attaint in its 
decrepitude. In 1542,? more evidence for the plaintiff in attaint 
had in fact been given to the attaint jury than was given below ; 
but this was held to be wrong, and Shelley, J. “admonished 
the jury to look to the evidence which was given to the first 





1 Bright v, Eynon, 1 Burr. p. 393. 
® Rolfe v. Hampden, Dyer, 530. 
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jury upon which they passed; for if they had pregnant and 
manifest proof and evidence to confirm the matter, although 
that were in fact false and the truth of the matter was contrary, 
still they ought not to regard that, but ought to weigh in their 
consciences what themselves would have done upon the same 
strong evidence as the first jury did; for homines sunt mendaces et 
non angel,” etc. In 1§93,'the attaint jury gave a special verdict.? 
The defendant in a gud tam action had been charged with buying 
cattle out of market, viz, of one Pearepoint. On a plea of 
not guilty the jury below had found for the defendant. On attaint, 
the twenty-four in their special verdict set forth that the petit 
jury had the evidence of one Whitworth that the defendant 
bought, of him, out of market, the cattle of Pearepoint. The at- 
taint jury finds that the cattle were really bought of Whitworth as 
Whitworth’s cattle ; but this was not given in evidence, and they 
ask the Court’s judgment as to the law. The Court holds against 
the attaint ; since the jury finds that the evidence below was false 
in part, the first jury might properly enough disbelieve it all. 

(g.) Of course it must be remembered that there were other 
grounds for punishing juries, and other grounds for giving new 
trials. ~The Court always held towards the jury a relation of con- 
trol, and the books are full of traces of ordinary discipline. In an 
early case * the jury appeared to be answering subtly, so as to con- 
ceal something. The judge calls for a better answer, or he will shut 
them up over night. If the jurors took out food with them, or 
violated any of the ordinary rules, they were always subject to 
punishment ; and in such cases new trials were granted. 





1 Queen v. Ingersall, Cro. El. 309. 

2 A proceeding formerly said not to be good, but sustained in 1561; Burnham v. Hey- 
man, Dyer, 173. 

In 1293 (Y. B. 21 and 22 Edw, I. 273) in an assise of mortdancestor, a tenant 
set up the existence of an older heir, William, and an alienation by him, The jury found 
that this William entered as oldest son and heir, and as next heir, “ Roubury [J.] 
How say you that he is next heir? The Assise. Because he was born and begotten of 
the same father and the same mother, and his father on his death-bed acknowledged that 
he was his son and his heir, Roubury[J.] You shall tell us in another fashion how he 
is next heir, or stay shut up, without food and drink, till to-morrow morning. And then 
they said that he was born before the ceremony [of marriage] and after the betrothal.” 
This, at common law, made him a bastard. 

#‘*There are instances in the Year Books of the reigns of Edward III. Heary 
IV. and Henry VII. of judgments being stayed (even after a trial at bar), and new venires 
awarded, because the jury had eat and drank without consent of the Judge, and because 
the plaintiff had privately given a paper to a juryman before he was sworn,”’ Bl, Com, 
iii. 387-8). 
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Not a few statutes also were passed, especially in the fourteenth 
century, giving actions or criminal process against jurymen receiv- 
ing bribes and taking part in embracery. Ofother less obvious 
but extremely important modes of controlling the jury and their 
consequences, I have spoken before,! and need not now repeat. 
(4.) It will have been noticed, perhaps, that we find nothing of 
the attaint for a false verdict in criminal cases. At the beginning we 
saw that there was no assise, 7. ¢., no statutory jury, in such cases, 
and it seems to have been only in assises that the attaint was first 
allowed. The jury in criminal cases came in gradually, and by 
way of the consent of the accused, willing or forced. (ante, 
p. 265, e¢ seg.) The doctrine, in all cases where one had con- 
sented, was that such party could not have the attaint, for this 
would be facere probationem suam nullam. (Bracton, 2096). 
The King, however, it was said, might have the attaint if the 
case went against him. Bracton (7zdzd.) tells us this, and four 
hundred years later we read it in Sir M. Hale.? But the silence 
of the books as regards actual cases of the exercise of this power 
in criminal cases may lead us to some doubt about it. The words 
of Bracton are satisfied by such cases as those relating to the King’s 


revenues, and such as the guz tam action of 1593 (ante, p. 376). 


As regards appeals, the common law mode of trial was by battle. 
It is, perhaps, reason enough for denying the attaint to the plain- 
tiff in an appeal, that historically the battle was a final thing, and 
here, as in the grand assise, whatever trial took the place of it par- 
took of this character. One other remark may be made as regards 





1 « Law and Fact in Jury Trials,” 4 Har. Law Rev. 159-169. 

2 P.C. ii, 310 (written 1660-1676), citing Fitz, Attaint, 60: s. c. ib. 64; but this is 
contemporaneously denied by Vaughan, C. J., in Bushel’s Case (Vaughan, 146), in 1670; 
‘* For there is no case in all the law of such an attaint, nor opinion, but that of Thirn- 
ing’s, 10 H.IV. . . . for which there is no warrant in law, though there is other 
specious authority against it,” What Thirning, C.J. (Vaughan’s predecessor at the head 
of the Common Bench), is shortly reported to have said, in 1409, is this: ‘* One indicted 
of trespass and found guilty by the other inquest shall not have attaint nor a petition in 
the nature of attaint, because in a way (ez maner) twenty-four have given the verdict 
(i.e., two juries), and the two verdicts agree; but if he be acquitted the King shall have 
attaint by prerogative.” This reason, as to two verdicts, was probably invented 
(although one sees it in the Year Books), and not the true historical reason. 

8 And the attaint was not extended by statute to appeals. In 1347-8 (Lib. Ass. 102, 
82), in an appeal of mayhem, ‘‘ Thorpe [J.], said that the defendant should never have 
attaint in an appeal of mayhem, any more than in a felony; for the statute gives attaint 
only in a writ of trespass and a bill of trespass.” Not only, then, was it true, as Britton 
said (f. 49 ), that, “ for avoiding the perilous risk of battle, it is better to proceed by our 
writs of trespass, than by appeals,” but one got the benefit of the attaint in that way. 
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all criminal cases. Always scope was allowed to the sentiment 
that there should be mercy and caution in such cases. We read 
in a report of 1302 (Y. B. 30 and 31 Edw. I. 538,) Et hoc nota 
quod melius est nocentem relinquere impunitum quam innocentem 
punire;! and so Fortescue (De Laudibus, c. 27): “Truly I 
would rather that twenty guilty men should escape through pity 
than that one just man should be unjustly condemned ;”’ in this 
chapter he celebrates the felicity of the English in having so 
many safeguards against injustice in criminal trials. But even 
in England the King, in criminal cases, was no mere ordinary 
party to an action ; the procedure was heavily weighted in his favor. 
In treason and felony the accused could not have counsel ; later, 
when witnesses could be had for the King, he could not have them; 
and still later, when he also could have them, his witnesses could 
not be sworn; The King, therefore, had small need of the 
attaint in criminal cases ; and the doctrine was ancient that one 
should not be twice put in jeopardy for the same offence. 

How then were juries kept in check in such cases? Prob- 
ably the influence of the crown was sufficiently strong to prevent 
much injustice as against the prosecution. On the other side, 
the natural sympathy of the jury with accused persons, and the 
operation of humane maxims and sentiments, secured a tolerable 
fairness. And, no doubt, the judges disciplined the jury in one 
way or another. An early instance of this, in 1302, is found in Y. 
B. 30 and 31 Edw. I. 522. One was indicted for homicide and 
proved that he had been previously acquitted of the same death ; 
it was found by the rolls that it was as he said, and that he had 
the King’s writ de bono et malo, It was adjudged that he should 
go quit, and that five of the [indicting] inquest should go to prison 
as “attainted,” and that the viscount should take their lands and 
chattels into the King’s hands. Berewyk, J., goes on to make 
some remarks which appear to mean (the text seems corrupt) that 
while these men cannot be attained (z.e., convicted) by a jury of 
twenty-four, yet they are attained out of their own mouths, for 
they were on the inquest which formerly acquitted this man of 
the death, and now ona jury which accuses him of it. It is added 
by the reporter that the justices were the harder on them because 
they couldn’t suggest any one else as guilty. So, in 1329 (Fitz, 
Cor. 287), a jury was amerced for undervaluing certain goods. 





1 From the Digest, 48, 19, 5: Divus Traianus . .. rescripsit, satius enim esse im- 
punitum reungui, etc. 
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When the criminal jury came to hear the evidence of witnesses, 
this method of punishing them seemed hardly less out of place 
that the attaint in civil cases. It could not last, but it was hard 
to give it up. In 1500, for refusing to convict on what was 
regarded as sufficient evidence, the jury were imprisoned until 
they gave a bond to appear before the King and Council, and 
were then fined eight pounds apiece, but Sir Richard Empson 
was afterwards punished for this.1 The fining and imprison- 
ment of jurors had, indeed, been authorized by the statute 
26 H. VIII. c. 4, but only in a particular place, v7z., in “ Wales 
and the Marches thereof.” Certain irregularities in those parts 
were recited, and these punishments were authorized in case of 
acquittal or giving “an untrue verdict against the King, contrary 
to good and pregnant evidence ministered to them by persons 
sworn before the justices,” etc. Vaughan, in Bushel’s case, draws 
the inference from this statute that this treatment would not 
be legal without it, or where it did not extend. But the Star 
Chamber accounted it legal enough for them. “In the reigns of 
H. VII. H. VIII Queen Mary, and the beginning of Queen Eliza- 
beth’s reign,” says Hudson in his Treatise on the Star Chamber 
(s. vii.), “there was scarce one term pretermitted but some grand 
inquest or jury was fined for acquitting felons or murderers ; in 
which case lay no attaint.’””’ In Throckmorton’s case, in 1554,? 
the jury acquitted the accused of treason after his vigorous 
and shrewd defence of himself. “The Court being dissatisfied 
with the verdict, committed the jury to prison. Four of them 
afterwards made their submission, and owned their offence .. . 
and were delivered; . . . but the other eight were de- 
tained . . . and on the 26th of October [the trial was on 
April 17] were brought before the Council in the Star Chamber. 
The Lords, extremely offended at their behavior,” sentenced the 
foreman and another to pay 42,000 apiece within a fortnight, and 
the other six a thousand marks each, and all were sent back to 
prison. On December 12, five jurors were discharged on paying 
£220 apiece, and nine days later the rest on paying 460 apiece. 

We may see how the whole matter was regarded by a sagacious 
and well-informed statesman, only ten or eleven years after Throck- 
morton’s case, in Smith’s Commonwealth of England (Book III. 





1 Hardres, 98-9. 
2 How. St, Tr. 869; S.C. 1 Jardine’s Crim. Trials, 62, 
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c. 1). If, he says, a jury improperly find a man guilty, the 
judges moderate this by reprieving and recommending a pardon. 
“Tf, having pregnant evidence, nevertheless, the twelve do acquit 
the malefactor, which they will do sometime, . . . the prisoner es- 
capeth, but the twelve not only rebuked by the judges, but also 
threatened of punishment. . . . But this threatening chanceth 
oftener than the execution thereof. Yet I have seen in my time, 
but not in the reign of the queen now,! that an inquest for pro- 
nouncing one not guilty of treason contrary to such evidence as 
was brought in, were not only imprisoned for a space, but an 
huge fine set upon their heads; . . . another inquest for acquitting 
another, beside paying a fine of money, put to open ignominy and 
shame. But these doings were even then by many accounted 
very violent, tyrannical, and contrary to the liberty and custom of 
the realm of England. Wherefore it cometh very seldom in‘use; 
yet so much at atime the inquest may be corrupted that the 
prince may have cause with justice to punish them, for they are 
men and subject to corruption and partiality as others be.” 

We are told (Moore, 730-1) of many precedents in the Court 
of Wards for punishing juries who refused to find as directed by 
the Courts, and the reporter specifies five of them running from 
1571 down to 1597, “this Easter term 39 Eliz.” In 1600,? in 
an appeal of death, the foreman and seven others of the 
jury were heavily fined, but there was here an element of 
real misconduct, besides going against the instructions of the 
Court. In 1602,’ for acquitting of murder, the jury were “com- 
mitted and fined and bound to their good behavior,” and the re- 
porter does not omit to mention that Popham, Gawdy, and Fen- 
ner (the judges) fwerunt valde iratt. In 1664,‘ six of a jury were 
fined for refusing “to find certain Quakers guilty according to 
their evidence.” In 1665,° we are told that the twelve were fined 
one hundred marks apiece for acquitting certain persons of un- 
lawfully attending conventicles. Hale (P. C. ii. 312) makes it 
five marks apiece, and states that “it was agreed by all the judges 
of England (one only dissenting) that this fine was not legally 





‘He was writing in Elizabeth’s seventh year. Throckmorton’s trial was in Queen 
Mary’s first year. 

2 Watts v, Braines, Cro. El, 778. 

8 Wharton’s Case, Yelverton 243, s. Cc. Noy, 48. 
* Leach’s Case, T. Raymond, 98. 
5 Wagstaffe’s Case, Hardres, 409; s. Cc. 1 Sid. 272. 
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set upon the jury, for they are the judges of matters of fact, and 
although it was inserted in the fine that it was contra directionem 
curi@ in materia legis, this mended not the matter, for it was im- 
possible any matter of law could come in question till the matters 
of fact were settled, and stated, and agreed by the jury, and of 
such matters.of fact they were the only competent judges.” ! 
This appears not to have been an actual decision, for the thing 
continued. The dissenting judge was probably Kelyng. Had 
the judges met a little earlier there would have been another dis- 
senter, viz., Chief Justice Hyde, who died on the first of the same 
‘May wherein Wagstaffe was punished. What his opinions were 
may be seen in a civil case just before, on “Friday, April 14” 
(1 Keble, 864), where in arranging for a new trial in a case where 
a verdict had been given contrary to evidence, he “ordered the 
sheriff should return a good jury in the new trial;” and the re- 
porter adds, “ Hyde, Chief Justice, conceived jurors ought to be 
fined if they would go against the Hare [law ?] and direction, take 
bit in mouth and go headstrong against the Court; and said, that 
by the grace of God he would have it tried, seeing the attaint is 
now fruitless.’ The ardor of these expressions may be under- 
stood from what this same judge had done before, and the recep- 
tion his action had met with. He had, in fact, in a civil case, 
fined the jurors five pounds apiece three years before, but the 
exchequer judges had refused to enforce the fine as being illegal, 
and “the greater part of the rest of the judges” had agreed with 
them.? The doctrine that wherever an attaint will lie upon a 
verdict (z.¢., in all civil cases, at any rate) it is illegal to fine 
or imprison, is laid down in Bushel’s Case in 1670,° and is re- 
ferred to the case where Hyde had fined the jury. “All the 
judges have agreed upon a full conference at Serjeant’s Inn 
in this case. And it was formerly so agreed by the then judges 
in a case where Justice Hyde, etc, . .. that a jury is not 
finable for going against their evidence where an attaint lies 

. for it may be affirmed and found upon the attaint a true 
verdict.” 





1 Hale’s book is supposed to have been written in 1660-1676. It was not printed 
for sixty years after his death. 

2 Hale, P. C, ii. 160, 311, Certain distinctions between the authority of different 
judges and different courts, I do not consider; see Hale, P. C. ii. 310-13. 

8 Vaughan, pp. 144-5. 
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In criminal cases, fining was still kept up. In 1666 (Kelyng, 50) 
Kelyng, the new Chief Justice, fined a jury five pounds apiece for 
a verdict of manslaughter where he had directed them that it was — 
murder ; “ but after, upon the petition of the jurors, I took down 
their fines to 40s. apiece, which they all paid.” In 1667,) Kelyng 
fined eleven of the grand jury 20 pounds apiece for refusing 
to indict for murder, and the Judges of the King’s Bench held 
this good. The reporter makes the judges add, “ And when the 
petty jury, contrary to directions of the Court, will find a murder 
manslaughter . . . yet the Court will finethem. But,” adds the 
reporter, “because they were gentlemen of repute in the country, 
the Court spared the fine; yet in Parliament the Chief Justice 
was fain to submit, being by Sir H. Windham] accused.” ? 
And finally at the old Bailey, in 1670, the jurors who acquitted 
William Penn and William Mead on a charge of taking part in an 
unlawful assembly, etc., were fined and imprisoned. But on habeas 
corpus in the Common Pleas,’ they were discharged, and Vaughan, 
C.J., pronounced that memorable opinion which ended the fining 
of jurors for their verdicts, and vindicated their character as 
judges of fact. “A witness,” he says, “swears to but what he 
hath heard or seen; generally or more largely to what hath 
fallen under his senses. But a juryman swears to what he can 
¥ infer and conclude from the testimony of such witnesses by the 
act and force of his understanding to be the fact inquired after.” ¢ 
As regards the charge that the jury went against the instruction 
of the Court in law,—a court, Vaughan says, does not charge a 
jury with matter of law in the abstract, but only upon the law as 
growing out of some supposition of fact. This matter of fact is for 
the jury ; it is not for the judge, ‘“‘ having heard the evidence given 
in court (for he knows no other),” to order the jury to find the 





1 King v, Windham, 2 Keble, 180. 

2 For the proceedings in the House of Commons see 6 How. State Trials, 993. The 
House appears to have passed a resolution (after hearing the Chief Justice in his own de- 
fence) condemning the fining or imprisoning of jurors as illegal. But a bill which was 
brought in to the same effect did not pass the House. 

8 Bushel’s case, Vaughan, 135. S.C. 6 How. St. Tr. 999; for Penn and Mead’s Case 
see ib. 951. Vaughan’s opinion, as it has come down to us, is evidently in the form of 
an unfinished draft. 

* “A verdict,” says Lee, C. J., in1738 (Smith d, Dormer v. Parkhurst, Andrews, 322) | 
x “is only a judgment given upon a comparison of proofs.” When we read that, we are 
aware of a wholly modern atmosphere. 
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fact one way rather than the other; for if he could, “the jury is 
but a troublesome delay, great charge, and of no use.” The 
judge cannot know all the evidence which the jury goes upon; 
they have much other than what is given in court. They are 
from the vicinage, because the law supposes them to be able to 
decide the case though no evidence at all were given in court on 
either side. They may, from their private knowledge of which 
the judge knows nothing, have ground to discredit all that is given 
in evidence in court. They may proceed upon a view.) “A man 
cannot see by another’s eye, nor hear by another’s ear; no more 
cana man conclude or infer the thing to be resolved by another’s 
understanding or reasoning.” It isabsurd that a judge should 
fine a jury for going against their evidence, when he knows but part 
of it, “for the better and greater part of the evidence may be 
wholly unknown to him; and this may happen in most cases, and 
often doth, as in Grandby and Short’s Case.”’? 

(z.) Two things stand out prominently in Vaughan’s opinion in 
Bushel’s Case: 1. The jury are judges of evidence. 2. They act 
upon evidence of which the Court knows nothing; and may right- 
fully decide a case without any evidence publicly given for or 
against either party. It was now two hundred years since 
Fortescue wrote his book and showed witnesses testifying in 
open court tothe jury ; and as we see, not yet has the jury lost its 
old character, as being in itself a body of witnesses ; indeed, it is 
this character, and this fact that the judge cannot know the evi- 





1 For the modern way of dealing with this matter of the view see Tully v. Fitchburg 
R.R. Co,, 134 Mass, 499, 503. Asregards difficulties that some courts have felt in har- 
monizing the function of the court in setting aside verdicts, with that of the jury in act- 
ing upon a view and in dealing with the evidence of experts, see Topeka v. Martineau, 42 
Kansas, pp. 389-91; Hoffman v, R.R, Co., 22 Atl. Rep. p, 826; Parks v, Boston, 15 Pick, 
pp. 209-11, and the excellent remarks of Shaw, C.J., in Davis v. Jenney, 1 Met. pp. 222-3 

*Cro. El, 616 (1598). Bushel’s Case marks the end of the whole anachronism of 
punishing jurors for their verdicts as being against evidence; for, although the attaint 
was not abolished until 1825, it was but a name. Yet Vaughan’s successor, Sir Francis 
North, afterwards Lord Keeper, did not at all like this result. In that delightful book, 
‘“*The Life of the Lord Keeper Guilford,” his brother, Roger North (i. p. 131), preserves 
a remark by the Lord Keeper that the doctrine ‘‘ that juries cannot be fined for slighting 
evidence and directions [is] contrary to reason and the whole course of precedents,” 
Roger North adds, “This was popular, and the law stands so settled. The matter is 
trust, whether the Court or jury. The Court may abuse a trust in an undue punishment 
of jurymen, as in any other acts of justice ; and on the other side, juries may abuse their 
trust . . . The precedentsrun all for the trust on the side of the Court; what reason 
to change it prhich was changing the law) but popularity.” 
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dence upon which they go, that make one of the chief pillars upon 
which Vaughan’s great judgment rests. This double character of 
the jury was no novelty. As we have seen, the jury had much 
evidence long before the parties could bring in their witnesses, and 
in so far as they acted on evidence they were always judges. This 
side of their function had been slowly growing, until now it was a 
great, conspicuous thing. But the old one had not gone; that also 
continued a great and leading part of their function. Yet it had 
begun to diminish, and by the end of another century it would 
be mainly gone. 

(j.) As things stood after Bushel’s Case, how should the jury 
be controlled? The attaint was obsolete, and fining and imprison- 
ment were no longer possible. In no way could they be punished 
jfor giving verdicts against law or evidence. The courts found a 
remedy in their very ancient jurisdiction of granting new trials in 
case of misconduct. If a jury should accept food from one of the 
parties while they were out, or should take from him a paper not 
delivered to them in court, and should afterwards find for him, the 
court would refuse judgment, and grant a new venire. Why not, 
then, if the jury should go plainly counter to law, or should give 
an irrational, absurd, or clearly false verdict, do the same thing ? 
This was done. It was hazardous, for it was, in some cases, under- 
taking to revise the action of the jury in a region belonging 
peculiarly to them, and was going beyond anything that had 
formerly been done. Moreover, how should the court know that 
the jury’s verdict was against evidence? And how should they 
know what the law was until they knew what the facts were, since 
the law, as applicable to the case, was inextricably bound up with 
some definite supposition of fact? Evidently the keen arguments 
of Vaughan’s opinion were applicable also to the granting of new 
trials, for going against law and evidence. But the step had been 
taken at least as early as the first half of the seventeenth century. 

In order to make it effective it was necessary to accompany this 
practice by an endeavor to make the jury declare publicly their 
private knowledge about the cause. * This effort prospered but 
slowly. The old function of the jury was too deeply ingrained to 
give way in any short time; the judges long contented them- 
selves with advice, with laying it down as a moral duty that the 
jury should publicly declare what they knew. But while the jury’s 
right to go upon their private knowledge was emphatically recog- 











THE ¥URY AND ITS DEVELOPMENT. 385 


nized in 1670, and continued to be allowed in the books well on 
into the next century, yet the enlarged practice in granting new trials, 
and the growth and development of it in the seventeenth and 
eighteenth centuries, was steadily transforming the old jury into the 
modern one; and at last it was possible for the judges to lay it down 
for law that a jury cannot give a verdict upon their private knowl- 
edge.! 

(2.) Let me now run over a few of the cases relating to the new 
way of controlling the jury. The first reported case of the modern 
new trial is said (I suppose truly) to be that of Wood v, Gunston 
in 1655 in the “ Upper Bench” (Style, 462). The jury, in an 
action for calling a man a traitor, had given fifteen hundred 
pounds damages; a motion was made to set this aside as 
excessive, and give a new trial. It was granted after full debate; 
Glynne, C.J., saying, “If the Court do believe that the jury gave a 
verdict against their direction they may grant a new trial.” It is 
probable, although this is the first case that got reported of allow- 
ing a new trial for the modern reasons, that it was not the first 
decided. Indeed, Holt, C.J., in 1699, says, in Argent v. Sir Mar- 
maduke Darrell (Salk. 648), where a new trial was moved for in a 
trial at bar, on the ground that the verdict was against evidence : 

“The reason of granting newtrials upon verdicts against evidence 
at the assises is because they are subordinate trials appointed by 
the Statute West. II.c. 30. . . . And there have been new 
trials anciently, as appears from this, that it is a good challenge to 
the juror that he hath been a juror before in the same cause. But 
we must not make ourselves absolute judges of law and fact too; 
and there never was a new trial after a trial at bar, in ejectment,” 
etc. And Lord Mansfield, in the valuable case of Bright v. Eynon 
1 Burrow, 390 (1757), said: “It is not true ‘that no new trials 
were granted before 1655 ;’ as has been said from Style, 466.” 
He was referring, apparently, to the argument of Serjeant Maynard, 





1 “ Tt remained,” says Mr. Pike (Hist. Crime, ii. 368-9), “ for Lord Ellenborough, in 
the year 1816,’to lay clearly down the maxim that a judge who should tell jurors to con- 
sider as evidence their own acquaintance with matters in dispute would misdirect them. 
The true qualification for a juror has thus become exactly the reverse of that which it was 
when juries were first instituted, In order to give an impartial verdict, he should enter 
the box altogether uniformed on the issue which he will have to decide.”” Perhaps the 
effect of this case, which I take to be R. v. Sutton, 4 M, & S. 532, is overstated here, 
But this, at least, is true, that the Court here assumes the truth of this doctrine. See 
3 Har, Law Rev. 300; McKinnon v, Bliss, 21 N. Y, p. 215. 
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in that case (Wood v. Gunston), who “said that after a verdict 
the partiality of the jury ought not to be questioned, nor is there 
any precedent for it in our books of the law.” Lord Mansfield 
added (p. 394): ‘ The reason why this matter cannot be traced 
farther back is, ‘that the old Report Books do not give any 
accounts of determinations made by the court upon motions.’” 
In support of what he says, Lord Mansfield relies on the language 
of Glynne, C.J.,in Wood v. Gunston: “It is frequent in our 
Books for the Court to take notice of miscarriages of juries and 
to grant new trials upon them.” But it seems true that the 
change came about not long before Wood v. Gunston. In 1648 
in Slade’s Case (Style, 138), judgment had been stayed upon a 
verdict, on a certificate from the judge presiding at the trial, who 
certified that “‘the verdict passed against his opinion.” A motion 
was now made for judgment; but “Hales of counsel with the 
defendant prayed that this judgment might be arrested, and that 
there might be a new trial, for that it hath been done heretofore in 
like cases.”1 Roll, J., “It ought not to be stayed, though it have been 
done in the Common Pleas, for it was too arbitrary for them to do 
it, and you may have your attaint against the jury, and there is no 
other remedy in law for you, but it were good to advise the party 
to suffer a new trial for better satisfaction.” We may take it, then 
that in the early part of the seventeenth century the practice 
of supervising the verdicts of juries, much as it is now done, 
was introduced, or, at any rate, clearly recognized and established.” 
Now, as I have said, in order to enforce effectually the granting 
Fp new trials, it was important that the jury should disclose pub- 
licly what they knew, so that the Court could tell whether they 
really did go against evidence or not. The Courts acted accord- 
ingly. In 1650, in Bennett v. Hartford (Style, 233), it was laid down 
that a juror ought to state publicly in court on oath any informa- 
tion that he has, and not to give it in private to his companions. 
In 1656, a barrister being returned of the jury, and “having been 





1 Hales is probably Sir M. Hale, who was so called, and was then a leading barrister. 

? A very interesting fact should be noted here, that the Common Law Courts were not 
only stirred up to granting new triats by the obsolescence of attaints, and the need of 
controlling juries, but by the interference of Courts of Equity. In Martyn ». Jack- 
son (1674), on the motion to set aside a verdict on the parol affirmation of Hale, C.]., 
that it was against evidence, Twisden, J., and Wilde, J., refused a newtrial. Rainsford, 
C.J., was for it: “ Juries are wilful enough, and denying a new trial here will but send 
parties into the Chancery,” 
8 Duke v, Ventris, a trial at bar, Trials per Pais, c. 12 (8th ed. p. 258). 
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at a trial of the same cause about twenty years past, in the ex- 
chequer, and heard there great evidence,” asked whether he ought 
to inform the rest of the jury privately of this, or conceal it, or 
declare it in open court. The Court ordered him to make public 
declaration of it. He did so, and upon merely his juryman’s oath. 
Half a century later, in 1702,! the same duty is reported as 
having been laid down in general terms for the whole jury: “If 
a jury give a verdict on their own knowledge, they ought to tell 
the Court so, that they may be sworn as witnesses. And the fair 


way is to tell the Court before they are sworn that they have 
evidence to give.” 


We have nowtraced the old attaint toits end, and have brought 
out its modern substitute. During the last two or three cen- 
turies many interesting things grew out of the changes in the jury. 
The statutes of the sixteenth and seventeenth centuries, requiring 
two accusers and two witnesses in certain cases, were a limitation 
upon the power of the jury; before, they need have no witnesses 
at all. The process of laying down rules of presumption and fix- 
ing upon evidence a conclusive quality,—always an incident of 
judicature,— was yet immensely stimulated by the jury.. A legis- 
lative illustration of this is seen in the “Statute of Stabbing” (1 
Jac. 1, c. 8), in 1603, fixing upon certain acts the quality of 
malice aforethought, “although it cannot be proved;” a law 
made, as the judges declared in 1666, in,Lord Morley’s Case 
(Kelyng, 55), “to prevent the inconveniences of juries, who were 
apt to believe that to be a provocation to extenuate a murder 
which in law is not.” There is reason to surmise that a leading 
motive in the enactment of that singular and very un-English 
piece of legislation, the Statute of Frauds, was found in the un- 
certainty that hung over everything at a period when the law of 
proof was so unsettled. It will be remembered that it was then a 
very critical time; that the attaint as an operative thing had van- 
ished, while the law of new trials was in its tender infancy, and the 
rules of our present law of evidence but little developed.? 

But the greatest and most characteristic offshoot of the jury 
was that body of excluding tules which chiefly constitutes the 
English “Law of Evidence.” If we imagine what would have 





1 Powys v. Gould, 7 Mod. 1, s, c, anonymous, Salk. 405, Holt, 404. 
2 See Harv. Law Rev. iv. 91. 
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happened if the petit jury had kept up the older methods of pro- 
cedure, as the grand jury in criminal eases did, and does at the 
present day,! — if, instead of hearing witnesses publicly, under the 
eye of the judge, it had heard them privately and without any 
judicial supervision, it is easy to see that our law of evidence never 
would have grown up. This it is,—this judicial oversight and 
control of the process of introducing evidence to the jury, that 
gave it birth; and he who would understand it must keep this 
fact constantly in mind. 
Fames B. Thayer. 


CAMBRIDGE, 





1 Two centuries ago the grand jury came near losing its ancient procedure. In 
Shaftesbury’s Case, 8 How., St. Tr. 759 (1681), they were in fact compelled to receive 
their evidence publicly in court. But the vigorous protests of the jury and the fruitless 
outcome of the attempt led to an abandonment of it. 
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THE FAILURE OF THE “TILDEN TRUST.” 


ELANCHOLY the spectacle must always be, when covet- 
ous relatives seek to convert to their own use the fortune 
which a testator has plainly devoted to a great public benefaction. 
But society is powerless, in a given case, so long as the forms of 
law are observed. When, however, charitable bequests have been 
repeatedly defeated, under cover of law, and that, too, although the 
beneficent purpose of the testator was unmistakably expressed in a 
will executed with all due formalities, and although the designated 
trustees were ready and anxious to perform the trust reposed in 
them, one cannot help wondering if there is not something wrong 
in a system of law which permits this deplorable disappointment 
of the testator’s will and the consequent loss to the community. 
The prominence of the testator, and the magnitude of the “ Tilden _ 
Trust,” which has recently miscarried, have aroused so general an 
interest that this seems a peculiarly fit time to consider the legal 
reasons for the failure of that and similar charitable bequests in 
New York. 

Governor Tilden’s will is summarized by the majority of the 
court in Tilden v. Green,! as follows: “I request you [the 
executors] to cause to be incorporated an institution to. be called 
the ‘Tilden Trust,’ with caprcity to maintain a free library and 
reading-room in the city of New York, and such other educational 
and scientific objects as you shall designate; and if you deem it 
expedient — that is, if you think it advisable and the fit and 
proper thing to do — convey to that institution all or such part 
of my residuary estate as you choose; and if you do not think 
that course advisable, then apply it to such charitable, educational, 
and scientific purposes as, in your judgment, will most sub- 
stantially benefit mankind.”2 The trustees procured the incor- 








128 N, E. R. 880, $87. 
2 The writer is by no means convinced that this was a just interpretation of the will, 
but for the purposes of this article its accuracy is assumed. 
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poration of the “ Tilden Trust,” and elected to convey the entire 
residue to that institution. An admirable will and willing trustees 
—and yet the bequest was not sustained. If the trustees had not 
elected to give the property to the “ Tilden Trust,” that institution 
would have had no claim, nor would there have been, under the 
law of New York, any means of compelling them to apply it to the 
alternative charitable purposes. Therefore, the Court of Appeals 
decided, the trustees could not dispose of the property in either of 
the two modes indicated in the will, and the entire residue, amount- 
ing to some $5,000,000, must be distributed among the heirs and 
next of kin. 

The question of the proper interpretation of the will apart, 
the failure of the “ Tilden Trust” is due to a combination of two 
causes: the one legislative, the other judicial. Had the Tilden 
case arisen in England, or in any of our States, except New York, 
Michigan,! Minnesota,? Maryland,®? Virginia,* and West Vir- 
ginia,° the trust would have been established. The precise nature 
of the legislation in New York will be best appreciated by con- 
trasting a private trust with a charitable trust. 

A trust, being an obligation of one person to deal with a specific 

‘ves for the benefit of another, cannot be enforced unless there is a 
definite obligee, that is, a cestuz gue trust, who can file a bill for its 
specific performance. Furthermore, as equity follows the law, the 

' rule of perpetuities must apply to trusts as well as to legal estates. 
By the English and general American law, neither of these doc- 

trines, which are of universal application to private trusts, is 

/ extended to charitable trusts. On the one hand, the considera. 
tions of public policy, which lie at the foundation of the rule of 
perpetuities in the case of private property, are obviously inappli- 
cable to property devoted to charity ; and, on the other, the specific 
performance of the charitable trust is abundantly secured through 
the attorney-general acting in behalf of the State. 

In New York, however, the English law of charitable trusts has 
been abolished by statute, and charitable trusts are thereby put 





1 Methodist Church v, Clark, 41 Mich. 730. 

2 Little v, Willford, 31 Minn. 173. 

8 Gambel v, Trippe (Md. 1892) 23 Atl. R. 461. 
# Stonestreet v. Doyle, 75 Va. 356. 

5 Bible Society v, Pendleton, 7 W. Va. 79. 
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upon the same footing as private trusts, with the single exception 
that property may be given directly to corporations authorized to 
receive and hold permanently bequests for specified charitable 
purposes. This exceptional New York legislation seems to the 
writer an unmixed evil. Any one, who follows the reported cases, 
to say nothing of the unreported instances, for the last fifty years, 
will be startled at the number of testators whose reasonable wishes 
have been needlessly disappointed, and at the amount of property 
which has been diverted from the community at large for the bene- 
fit of unscrupulous relatives. 

Nor has New York, whose legislation in general has been widely 
copied, made any recent converts to her doctrine of charities. On 
the contrary, Wisconsin, which at one time followed the New York 
rule, by the revision of 1878 adopted the English practice with the 
exception of the so-called cy-pves doctrine. Virginia, too, which 
at one time ignored the distinction between private and charitable 
trusts, has, by statute, sanctioned to a limited extent indefinite 
charitable trusts. 

But even under the New York statutes, Governor Tilden’s chari- 
table purposes, it would seem, might have been accomplished within 
the rules applicable to private trusts. The objection of remoteness 
did not exist, for the will was carefully framed so as not to violate the 
rule of perpetuities ; and the objection that there was no definite 
cestut que trust who could compel its performance was obviated by 
the willingness of the trustees to exercise their option in favor of 
the “ Tilden Trust.”” Unfortunately, however, the New York courts 
had adopted a chancery doctrine, which was first stated in Morice 
v. Bishop of Durham.? In that case property was bequeathed to the 
bishop upon trust to dispose of the same to such objects of benev- 
olence and liberality as he should most approve of. This was ob-| 


viously not a charitable trust, and, there being no cestuz que trust, \ 


there was no one who could compel its performance. The bishop, 
however, disclaimed any beneficial interest in himself and was ready, 





1 Owens v, Missionary Society, 14 N. Y. 380; Downing v, Marshall, 23 N. Y. 366; 
Levy v. Levy, 33 N. Y. 97; Bascom v, Albertson, 34 N. Y., 584; Adams vz. Perry, 43 
N. Y. 487; White v. Howard, 46 N. Y. 144; Holmes v. Mead, 52 N. Y. 332; Prichard 
v. Thompson, 95 N. Y. 76; Cottmar v, Grace, 112 N, Y. 299; Read v. Williams, 125 
N. Y. 560; Fosdick v, Hempstead, 125 N. Y. 581; Tilden v, Green, 28 N. E, R. 880, 
29 Ves. 399, 10 Ves. 521. 
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like the trustees in the “Tilden Trust,” to apply the property in ac- 
cordance with the testator’s will. But the Master of the Rolls 
and the Lord Chancellor decided that the trust must fail, and de- 
creed in favor of the next of kin. 

One who dissents froma decision of Sir William Grant, affirmed 
by Lord Eldon, which has remained unchallenged for nearly ninety 
years, and which has been followed in many later decisions,! must 
realize that he is leading a forlorn hope. Nevertheless the writer, 
finding himself unable to agree with the conclusion in Morice 
v. Bishop of Durham, ventures to give the reasons for his faith. 

It will be granted at the outset that the decision in this case 
defedted the will of the testator, and that nothing short of an im- 
perative rule of law can ever justify such a result. It is also 
certain that no such rule of law is mentioned by Lord Eldon. The 
distinguished chancellor, after saying that the bishop could not 
hold for his own benefit, disposes of the bishop’s willingness to 
perform the trust in this short and unsatisfactory fashion : “I do not 
advert to what appears upon the record of his intention to the 
contrary, and his disposition to make the application; for I must 
look only to the will, without any bias from the nature of the 
disposition, or the temper and quality of the person who is to 
execute the trust.” Sir William Grant seems to have thought 
that the right of the next of kin resulted from an intestacy as to 
the beneficial interest.2 But the fallacy of this view is demonstra- 
ble with almost mathematical conclusiveness. An_ intestacy, 
where everything that the testator had passes by his will, is a self- 
evident contradiction. And yet in Morice v. Bishop of Durham all 
the testator’s property did pass by his will to the bishop. If it be 
said that the legal title passed, but not the equitable interest, the 
answer is that the absolute owner of property has no equitable 





1 James v, Allen, 3 Mer. 17 (semble); Ommaney v, Butcher, T. & R. 260; Fowler v. 
Garlike, 1 Russ & M, 232; Williams v. Kershaw, 5 Cl. & F. 111 (semd/e); Harris v. Du 
Pasquier, 26 L. T, Rep. 689; Leavers v. Clayton, 8 Ch. D. 589; Adye ». Smith, 44 
Conn, 60; Chamberlain v, Stearns, 111 Mass. 267; Nichols v. Allen, 130 Mass, 211, 
But see Goodale v, Mooney, 60 N. H, 528, 

2 “Tf there be a clear trust, but for uncertain objects, the property that is the subject 
of the trust, is undisposed of; and the benefit of such trust must result to those to whom 
the law gives the ownership in default of disposition by the former owner.” 9 Ves. 399. 
See, to same effect, Levy 7, Levy, 33 N. Y. 97, 102 per Wright, J., and Holland », 
Alcock, 108 N. Y. 312, 323 per Rapallo, J, 
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interest. The use of the words “ equitable ownership ” and “ equit- 
able estate” is so inveterate among lawyers that we do not always 
remember that these are figurative rather than exact legal terms. 
An equitable interest is a right 7” personam. It implies, of neces- 
sity, a relation between two persons, known as the trustee and the 
cestut qui trust. In the case of absolute pwnership who is the 
trustee? An equitable claim by the owner against himself as the 
holder of the legal title would be an absurdity. Test the matter 
in another way. Transfer by intestacy is a true succession. The 
right of the successor is of precisely the same nature as that of 
his predecessor. The right of the next of kin, as established by 
Lord Eldon, was a genuine equitable interest. The next of kin 
were cestuis que trustent, the bishop was trustee. In other words; 
the next of kin had a claim against the person of the bishop. 
But the testator never had any right against the bishop. How, 
then, any intestacy ? 

Lord Eldon and Sir William Grant, futhermore, relied greatly 
upon the case of Brown v. Yeall,! where the trust was void as a 
perpetuity, and their reliance upon this case warrants the belief 
that the case before them was assimilated, somewhat inconsider- 
ately, to a distinct class of cases, where decrees in favor of the 
testator’s heir or next of kin areeminently just. And this leads us 
to a consideration of the true principle by which courts of equity 
dispose of the beneficial interest in property where an intended 
trust necessarily fails. 

If property is conveyed upon trust, and, by some oversight, no 
beneficiary is designated, or if the beneficiary named is non-existent, 
or incapable of identification by the trustee, or refuses the gift, or if 
the trust is for an illegal purpose, the trust must, in the nature of 
things, fail. 

The ves, which is the subject-matter of the trust, vests, neverthe- 
less, in the trustee. The courts might, conceivably, as Lord Eldon 
suggested in Morice v. Bishop of Durham, have allowed the trus- 
tee to hold the ves for his own benefit, discharged of anytrust. In 





fact, however, they have compelled him to hold the property as a 


for his representative, if he is dead. This equitable right, as we 





17 Ves. 50 n. 
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trustee for the creator of the express trust, if he is still living, or | 
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have seen, does not come to the heir or next of kin as an intestate 
succession. The trust comes into being only after the death of 
the testator. Being the creation of the courts of equity it isa 
constructive or guast trust, and founded, like all constructive 
trusts, upon natural justice. The trustee was plainly not intended 
to take the property for himself; he ought to hold it for some 
one; and no one, it is obvious, is, in general, so well entitled tothe 
beneficial interest as the creator of the trust or his representa- 
tive.} 

If, however, as in Morice v. Bishop of Durham, and the “ Til- 


‘den Trust,” the performance of the express trust is not im- 


possible nor illegal, even though there is no specific cestuc que 
trust named who can compel its performance, the trust does not 
of necessity fail. Whether it shall fail or not ina given case must 
depend on the will of the trustee. If the trustee refuses to per- 
form, as there is no one to compel performance, the trust fails, and 
the trustee, as ih the other cases of impossibility and for the same 
reasons, will be held as a constructive trustee for the creator of 


the trust or his representative. If, however, the trustee is willing - 


to perform the trust, these reasons lose all their force. 
€ 





1 Sometimes natural justice dictates a different disposition of the beneficial interest; 
¢.g., property is devised upon trust to distribute the same among members of a class, 
with full discretion as to the proportions and the individuals within the class, The trustee 
for some reason fails to distribute. The express trust, then, cannot be performed. The 
trustee, however, as before, ought not to keep the property for himself. But here it is 
much more consonant with natural justice to create a constructive trust for the equal bene- 
fit of all the members of the class than to give it to the testator’s representative. Where 
the class is defined as “ relatives,” the trustee may, of course, select any relatives, how- 
ever distant. But, if he makes no selection, an equal distribution among all kinsmen, 
near and remote, would commonly be impracticable, Equity, therefore, goes a step 
further and limits the equal distribution to those who would be entitled under the 
statute of distributions, This solution is doubtless in accordance with the general sense 
of justice. Huling v. Fenner,9 R. I. 412, The common explanation of these cases, that 
there is a gift which vests in the class subject to be divested by the exercise of the trus- 
tee’s discretion in favor of some one or more of the class, seems to be artificial and 
unsupported by the facts. 

Again, if property is bequeathed to a trustee for such charitable purposes as he 
shall designate, and the trustee names none, the express trust cannot be carried out. 
Equity, however, will treat this as a constructive trust for general charity and frame a 
scheme. And this disposition of the property, as every one will admit, is a nearer 
approximation to the testator’s probable intention, and therefore more just than to 
create a constructive trust for his representative. Minot v. Baker, 147 Mass. 348, and 
cases cited. 


. 
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In the one case, where the will of the testator cannot be carried 
out, equity, by interfering, prevents the unjust enrichment of the 
trustee at the expense of others better entitled. 

In the other case, where the will of the testator can be fulfilled, 
equity, by interfering, defeats his will and thus produces the 
unjust enrichment of the testator’s representative at the expense of 
the intended beneficiary. 

In the one case, the impossibility of performing the express 
trust gives rise to an equitable constructive trust. In the other 
case, an inequitable constructive trust is what causes the impossi- 
bility of performing the express trust. Surely a strange perver- 
sion. 

It may be said that there can be no trust without a definite 
cestui gue trust. This must be admitted. If, for instance, property 
is given to A upon trust to convey to such person as he shall 
think deserving, and A either refuses to convey to any one, or 
conveys to B as a deserving person, there is, properly speaking, 
no express trust here. In the one alternative the express trust 
fails ; in the other alternative B gets the legal estate. But it does 
not follow from this admission that such a gift is void. Even 
though there be no express trust, there is a plain duty imposed 
upon A to act, and his act runs counter to no principle of public 
policy. Why then seek to nullify his act? The only objection 
that has ever been urged against such a gift is that the court can- 


not compel A to act if he is unwilling. Is it not a monstrous non 4, 


sequitur to say that therefore the court will not permit him to act ° 
when he is willing? 

It may be objected that a devise might in this way become 
“the mere equivalent of a general power of attorney;” but this 
objection seems purely rhetorical. Suppose a testator to give A 
a purely optional power of appointment in favor of any person 
in the world except himself, with a provision that in default of the 
exercise of the power the property shall go to the testator’s 
representatives, —or this provision may be omitted altogether, 
the effect being the same. Such a will is obviously nothing if 
not the mere equivalent of a general power of attorney. And 
yet the validity of this power would be unquestioned. If the 
power is exercised, the appointee takes. If it is not exercised, 
the testator’s representative takes, 
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. Now vary the case by supposing that the testator imposes upon 
the donee of the power the duty to exercise it. Can the imposi- 
tion of this duty furnish any reason for a different result? In 
fact, A, the donee of the power, has in this case also the option 
of appointing or not, since, although he ought to appoint, no one 
can compel him to do so. Does it not seem a mockery of legal 
\reasoning to say that the court will sanction the exercise of the 
power where the donee was under no moral obligation to act 
at all, but will not sanction the appointment when the donee was 
in honor bound to make it ? 

It is time enough for the court to interfere when A proves 
false to his duty and sets up for himself. Then, indeed, 2 court of 
equity ought to turn him into a constructive trustee for the donor 
- or his representative. This contingent right of the heir or next 
of kin may be safely trusted to secure the performance of his duty 
by thetrustee. And its existesice isa full answer to the suggestion 
of Sir William Grant in Morice v. Bishop of Durham and of Mr, 
Justice Rapalloin Holland v. Alcock,! that the trustee could keep the 
property without accountability to any one, if the beneficial inter- 
est were not given unconditionally to the heir or next of kin imme- 
diately upon the testator’s death. The position of the heir or 
next of kin is, in substance, the same as in cases where property is 
given to them subject to a purely optional power of appointment 
in another to be exercised, if at all, within a reasonable time. Sir 
William Grant himself said, in Gibbs v. Rumsey,” which was such 
a case: “The claim of the heir or next of kin is premature until 
it shall be seen whether any appointment will be made.” 

We may appeal from Mr. Justice Rapallo in Holland v. Alcock 
to the opinion of the same distinguished judge in Gilman v. Mc- 
Ardle.2 In each of these cases there was a trust for the same 
indefinite object, namely, the celebration of masses for the soul 
of the creator of the trust. In the former case the trust was ex- 
pressed in a will, in the other case the trust was annexed to a 
conveyance inter vivos. In neither case was there any mode of 
compelling the specific performance of the trust. And yet the 
court would not allow the trustee under the will to perform the 
trust, but compelled him to surrender the trust property to 





1 108 N. Y, 323. 22V.& B. 299. 8 99 N. Y. 451. 














A 





THE FAILURE OF THE “TILDEN TRUST.” 397 


the testator’s representative ; whereas the same court refused tc 
prevent the trustee under the conveyance imter vivos from per- 
forming the trust, and decided that the right of the grantor’s 
representative to the trust property was contingent upon the re- 
fusal of the trustee to perform the trust. The distinction was said 
to result from the fact that there was a contract in Gilman v. Mc- 
Ardle. But what difference could the contract make beyond 
giving a right to sue at law for damages upon its breach? The 
duty to perform the trust was as cogent upon the trustee under 
the will as upon the trustee under the conveyance. In each case, 
and for the same reasons, the breach of that duty would give rise 
to an equitable obligation against the trustee to surrender the 
property which had been given to him upon confidence that he 
would perform the trust. And in neither case is there any assign- 
able reason for creating this equitable obligation before any de- 
fault in the trustee. 

Although Morice v. Bishop of Durham has never been directly 
impeached, either in England or this country, there are several 
groups of cases, undistinguishable from it in principle, in which 
the equity judges have declined to interfere, at the suit of the 
next of kin, to prevent the performance of a purely honorary 
trust. ; 

Mussett v. Bingle? is one illustration. The testator bequeathed 
4300 upon trust for the erection of a monument to his wife’s first 
husband. It was objected that the trust was purely honorary ; 
that is, that there was no beneficiary to compel its performance. 
But the trustee being willing to perform, Hall, V.C., sustained 
the bequest. In the similiar case of Trimmer v. Danby,? Kind- 
ersley, V.C., said: “I do not suppose that there would be any 
one} who could compel the executors to carry out this bequest 
and raise the monument ; but if the trustees [7.¢., the 
executors] insist upon the trust being executed, my opinion is 
that this court is bound to see it carried out.” There are many 
American decisions to the same effect.® 





1 W. N. [1876] 170. 

225 L. J. Ch. 424. See, further, Masters v. Masters, 1 P. Wms. 423; Mellick v. 
Asylum, Jacob, 180; Limbrey v. Gurr, 6 Mad. 151; Adnam v. Cole, 6 Beav. 353, 

8 Gilmer v. Gilmer, 42 Ala, 9; Johnson v. Holifield, 79 Ala. 423, 424; Cleland v, 
Waters, 19 Ga. 35, 54, 61; Detwiller v. Hartman, 37 N. J. Eq. 347 (a $40,000 monu- 
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Gott v. Nairne! is another case at variance with Morice v. 
Bishop of Durham. In that case £12,000 were bequeathed to 
trustees, on trust at their discretion to buy an advowson and nom- 
inate to it such person as they should think proper.’ Subject to 
this trust, the advowson was to be held in trust for A until he 
should have a benefice worth £1,000 a year, or died. Until the 
advowson was bought the fund was to accumulate, and at the end 
of twenty-one years, or at A’s death, or on his being presented to 
a benefice worth £1,000 a year, the fund was to belong to A, his 
executors and administrators, absolutely. The fund accumulated for 
twelve years. No advowson had been purchased, but the trustees 
did not desire to renounce the trust. Under the English rule, 
which gives a cestui que trust, who has the entire beneficial in- 
terest in property, the right to have a conveyance of the legal 
title, A claimed to have the fund transferred to him. The bill 
was dismissed on the ground that A had not the exclusive 
interest ; for the trustees, though not compellable, were yet at liberty 
to nominate some person other than A. Hall, V.C., after remark- 
ing that the trustees disclaimed any beneficial interest and desired 
to perform the trust, added: “I see no reason why the trustees 
should not be allowed to carry out this trust.” 

A bequest for the celebration of masses for the soul of a de- 
ceased person is, in Ireland,? an honorary trust. No one can filea 
bill to compel its performance. Butif the trustee is willing to 
comply with the testator’s direction, the next of kin cannot inter- 
fere to prevent him.® 





ment); Wood v, Vandenburgh, 6 Paige, 277; Emans v. Hickman, 12 Hun, 425; 
Re Frazer, 92 N. Y¥. 239; Hagenmeyer v. Hanselman, 2 Dem, 87, 88 (but see Re 
Fisher, 8 N. Y. Sup. 10); Bainbridge’s App., 97 Pa. 482; Fite v. Beasley, 12 Lea, 328; 
Cannon v. Apperson, 14 Lea, 553, 590. 

13 Ch. D. 278, 35 L. T. Rep. 209 s. c, 

? In Massachusetts and Pennsylvania a bequest for masses is a good charitable trust. 
Schouler’s Pet,, 134 Mass. 426; Seibert’s Ap.,18 W. N. (Pa.) 276. In England sucha 
bequest is void, as a superstitious use. West v. Shuttleworth, 2M. & K. 684; Re Fleet- 
wood, 15 Ch. D. 596; Elliott v. Elliott, 35 Sol. J. 206. Se sh 

8 Commissioners v. Wybrants, 7 Ir. Eq. 34, n.; Read v. Hodgens, 7 Ir, Eq. 17; Brennan 
v. Brennan, Ir, R. 2 Eq, 321; Dillon v. Rielly, Ir. R. 10 Eq, 152; Atty,-Gen. v, Delaney, 
Ir. R, 10C, L. 104; Bradshaw v. Jackman, 21 L. R. Ir. 12; Reichenbach v. Quin, 21 L, R. 
Ir. 138; Perry v. Tuomey, 21 L. R, Ir. 480. The Court of Appeals has consistently 
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The most conspicuous illustration of the doctrine which is here 
advocated is to be found in the recent English case of Cooper- 
Dean v. Stevens.! There was in this case a bequest of 4750 for 
the maintenance of the testator’s horses and dogs. It was 
urged by the residuary legatee, on the authority of Morice w 
Bishop of Durham, that this trust must fail, although the trustees 
desired to perform it. But the trust was upheld. North, V.C., 
disposed of the plaintiff's argument as follows: “It is said that 
the provision made by the testator in favor of his horses and 
dogs is not valid; because (for this is the principal ground upon 
which it is put) neither a horse or dog could enforce the trust ; 
and there is no person who could enforce it, . . . and that 
the court will not recognize a trust unless it is capable of 
being enforced by some one. I do not assent to that view. 
There is no doubt that a man may, if he pleases, give a legacy to 
trustees, upon trust to apply it in erecting a monument to him- 
self, either in a church, or in a churchyard, or even in unconse. 
crated ground, and I am not aware that such a trust is in any way 
invalid ; although it is difficult to say who would be the cestud gue 
trust of the monument. In the same way, I know of nothing to 
prevent a gift of a sum of money to trustees, upon trust to apply 
it for the repair of such a monument. In my opinion, such a 
trust would be good, although the testator must be careful to 
limit the time for which it is to last, because, as it is not a chari- 
table trust, unless it is to come to an end within the limits fixed 
by the rule against perpetuities it would be illegal. But a trust 
to lay out a certain sum in building a monument . . . is, in my 
opinion, a perfectly good trust, although I do not see who could 
ask the court to enforce it. If persons beneficially interested in 
the estate could do so, then the present plaintiff can do so; but if 
such persons could not enforce the trust, still it cannot be said 
that the trust must fail because there is no one who can actively 





maintained the opposite view in Holland v. Alcock, 108 N. Y. 312; O’Connor v. Gifford, 
117 N. Y. 275, 280. (But see Hagenmeyer v. Hanselman, 2 Dem. 87. Even in New 
York a gift inéer vivos for the celebration of masses for the soul of the donor is valid. 
Gilman v. McArdle, 99 N. Y. 451.) 

1 41 Ch, D. 552. 
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enforce it. Is there anything illegal or obnoxious to the law in 
the nature of the provision — that is, in the fact that it is not for 
human beings, but for horses and dogs?” The vice-chancellor 
answered this question in the negative, and added, “ There is noth- 
ing, therefore, in my opinion, to make the provision for the testa- 
tor’s horses and dogs void.”! The learned reader will observe the 
care with which the distinction is drawn between trusts for a legal 
purpose and trusts for illegal purposes —the precise distinction 
which Lord Eldon seems to have overlooked in Morice v. Bishop 
of Durham. 

This distinction between ani illegal trust and a valid, though 
merely honorary, trust is well brought out by some decisions in 
the Southern States before the war. A bequest upon trust to 
emancipate a slave in a slave State was void, it being against pub- 
lic policy to encourage the presence of free negroes in a slave- 
holding community. But a bequest upon trust to remove a slave 
into a free State and there emancipate him was not obnoxious to 
public policy, and although the slave could not compel the 
trustee to act in his behalf, still the courts acknowledged the right 
of a willing trustee to give the slave his freedom in a free State.? 
The reasoning of the courts is similar to that already quoted. 
Rice, C.J., for example, in Hooper v. Hooper® says: “ The Court 
of Chancery will recognize the authority of the executor to ex- 
ecute the trust. . . . But the slave cannot enforce its exe- 
cution by suit. . . . The trust is one of that class which 
may be valid, and yet not capable of being enforced against the 
trustee by judicial tribunals.” So in Cleland v. Waters,‘ per 
Starnes, J.: “At all events, if the executors do send him out of 
the country, no one can gainsay him. . . . Where there is 





1 See to the same effect Mitford v. Reynolds, 16 Sim. 105; Fable v, Brown, 2 Hill, Ch. 
378, 382; Skrine v, Walker, 3 Rich, Eq. 262, 269, 

2 Hooper v. Hooper, 32 Ala. 669; Sibley v, Marian, 2 Fla, 553; Cleland ». 
Waters, 19 Ga. 35; Ross wv. Vertner, 6 Miss. 305; Thompson wv. Newlin, 6 Ired. 380, 8 
Ired, 32; Frazier v. Frazier, 2 Hill, Ch. (S, C.), 304; Henry v, Hogan, 4 Humph. 208; 
Purvis z, Shannon, 12 Tex. 140; Armstrong v. Jowell, 12 Tex. 58; Elder v. Elder, 4 
Lehigh, 252, 

8 32 Ala, 669, 673. 

£ 19 Ga. 35, 61. 
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no municipal law forbidding it, the testator can certainly make 
such a law for himself in his will, and the same reason exists why 
the executor should carry it into effect as why he should erect 
a monument or tombstone if so directed by the testator’s will. 
It will not be disputed . : . that it would be the duty of 
the executor to carry such direction into effect, and that he would 
be sustained by a court of justice in so doing. . . . Yet it 
could not be said that the tombstone had any right in the prem- 
ises, or perhaps that any remedy lay against the executors, by 
which the erection of the stone could be enforced.” 

The true doctrine is nowhere better stated than by Buckner, 
C., in Ross v. Duncan :! “ The ground was taken that, as the ne- 
groes for whose benefit the trust was raised can maintain no suit 
in our courts to enforce it, and there being no one who can en- 
force it, the trust is void. The conclusion does not necessarily 
follow from the premises. A trust may be created which may / 
be perfectly consistent with the law, and yet the law may have 
pointed out no mode of enforcement; still it would not interfere 
to prevent it, but would leave its execution to the voluntary action 
of the trustee. A person may convey his property upon what 
trust or condition he pleases, so that it be not against law; and 
the court would only interfere at the instance of the heirs or dis- 
tributees of the grantor or testator when there had been a failure 
or refusal to perform the condition or trust.” 

Whether, then, Morice v. Bishop of Durham be considered 
from the point of view of principle, or in the light of the subse- 
quent adverse decisions, it seems clear that Lord Eldon’s opinion 
ought not to be followed unless by courts irrevocably bound by 
their own precedents. Unfortunately the New York Court of 
Appeals was thus hampered when the Tilden case came before it. 
In Holland v. Alcock,? the point had been taken, but without suc- 
cess, that the trustee, though not compellable to perform an 
honorary trust, should not be prevented from doing so. We 
must believe that no one of the numerous authorities in support 
of this position was brought to the attention of the court in that 





1 Freem Ch, (Miss.) 587, 603. 
2108 N, Y. 312. 
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case, for Mr. Justice Rapallo made the surprising statement that 
the trustee’s contention had never been sanctioned by any decision. 
Holland v. Alcock was followed in O’Connor v. Gifford! and Reed 
v. Williams.?, Hence the subsequent failure of the “ Tilden Trust.” 


J. B. Ames. 





1117 N.Y. 275. 
* 125 N. Y. 560, 
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HarvarpD Law ScHoo. — Tue Dean’s AnnuaL Report. — In view 
of the great increase of students in the Law School, brief mention of 
which has already been made in the Review,! the Annual Report? 
by Professor Langdell as dean is of more than its customary interest. In 
addition to the usual tables of statistics, there is inserted in the report a 
classification of the students according to the States and countries from 
which they have come, and also a classification of college graduates ac- 
cording to their colleges. The latter table is especially noteworthy, 
showing as it does that since 1870 one hundred and forty-two col- 
leges other than Harvard have s€nt graduates to this school. 

In consequence of the increase of students, as the report points out, 
serious. mechanical difficulties present themselves in the management 
of the school. Austin Hall, built only eight years ago, ahd expected 
to furnish ample accommodation to the school for fifty years, is already 
outgrown. The library, well known to be one of the largest and most 
complete law-libraries in the country, is not only taxed to its ut- 
most capacity, but is really suffering material injury from the con- 
sumption of valuable books due to the incessant use of them by the 
numerous students. It is evident that nothing short o’ an additional 
building and an additional library will make it practicable for the 
school to furnish suitable accommodation for any larger number of 
students than it now has. The resources of the school, however, are 
not such as to allow, at present, of such an enlargement. The only 
effective mode which presents itself, then, of guarding against the 
state of things which seems imminent is to limit the number of students 
to be received. With this object in view, two measures have been 
adopted by the faculty which will probably tend to that result. A 
regulation has been made that no student, whether a candidate for a 
degree or a special student, who fails to pass an examination in at 
least three subjects either at the regular examinations held at the end 
of his first year in the school or at the examinations held in the follow- 
ing September, will be allowed, unless by a vote of the faculty, to 





15 Harv. Law Rev., 238. 
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continue in the school. Then, too, ‘it has already been decided to 
admit to the school after next year only graduates of colleges and such 
non-graduates as pass the examination for admission ; and the require- 
ments of the latter are to be materially increased. This measure, 
however, it will be noticed, does not go into operation for a year, su 
that its immediate effect will probably be to increase rather than 
diminish the number of students coming to the school. With refer- 
ence to the coming year, therefore, some further plan needs to be 
worked out, and that without delay. 





Anmats Fer&® Natur& —No RIGHTS GAINED BY ‘TRESPASSER. — 
While the rights to animals fere nature as between the owner of the 
soil and others have been fairly settled by a considerable series of cases, 
the 1elative rights of parties both of whom acknowledge the superior 
right of the owner of the soil seem never to have been precisely de- 
scribed. In a recent Rhode Island case! the plaintiff, without permis- 
sion, placed a hive upon the land of a third person. The defendant, also 
a trespasser, removed the bees and honey which had coliected in the 
hive. The court find no cause of action, holding that neither title nor 
right to possession is shown either to the bees or to the honey. The 
discussion, especially in a case where the precise \point is clearly new, 
is unfortunately general and largely irrelevant. Most of it is given up 
to showing, on the basis of B/ddes v. Higgs, that the right of the 
owner of the soil, uncertain as it {s, camiot be terminated by the act of 
a trepasser, as no title to such anima) ¢1n be gained except by a legal 
act. While this is undoubted law, it scarcely neei follow that a tres- 
passer cannot maintain, on the basis of mere possessin, an action 
against a later trespasser. There may have been a possible doubt as to 
the plaintifi’s having reduced the animals to possession by collecting 
them in his hive, but in the preceding cases that would seem to give 
him actual physical possession, enough for this action. About the 
honey there would seem to be even less doubt; but, strange to say, 
neither in this case nor elsewhere does the question seem to have been 
discussed, how fat the law about animals fere mature applies to their 
produce, as eggs or honey. The reason on which the law about the 
animals is founded is wholly inapplicable to the honey, but this case 
tacitly assumes that no distinction is to be drawn. 

The judge gaily cites all the cases he can find on the subject, but the 
oniy one near enough to draw an analogy from seems to favor the de- 
fendant’s contention. There both parties were on the land without 
permission, though with the knowledge of the owner, who made no ob- 
jection. The defendant interfered after the plaintiff had begun to cut 
the tree, and the plaintiff recovered in trespass. A dictum is in point: 
“ . . . these parties stood, as between themselves, and as respects the 
legal principles applicable to the case, in precisely the same position as 
though neither had any authority from the owner of the tree, and both 
were trespassers upon his rights.” The law of the bee-trade thus 
seems, slight as it is, to be inastate even more unsatisfactory than the 
general law as to the relative rights of trespassers.® 





1 Rexworth v. Com., 23 Atl. Rep. 37: 
211 H.L. Cas. 621. 
3 Adams v. Burton, 31 Vermont, 36. 
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RIGHT OF A FORMER WaRD oF CourT TO Marry. — The recent 
volume of Chancery Division reports gives us the encouraging decision 
of Bolton v. Bolton, gratifying to all sympathetic jurists. A young 
lady whose property enjoyed the protection of the Court engaged her- 
self, at the age of nineteen, to a commercial traveller in a good position, 
with a salary of £300 per annum; the contract being founded, how- 
ever, in the gentleman’s affidavit that, if the Honorable Court would 
permit him to visit and pay his addresses, he would so act as became 
a gentleman and an honorable man, and in all respects abide the 
directions and orders of the Honorable Court. 

As Miss Bolton was anxious to start her proposed husband in busi- 
ness at unce, she arranged to become his wife six days after becom- 
ing of age, contrary to the warning of her father, whose advice was 
rewarded by unsatisfactory replies from both of the lovers. The father 
accordingly procured an order restraining the parties from intermarry- 
ing, from which order Miss Bolton and Mr. Russell appeal. 

In discharging the injunction, the Court say, that although it at first 
occurred to them that the power.of preventing a marriage not on terms 
of their choosing was given to them-by Mr. Russell’s affidavit, they 
have been forced to yield to the argument that that promise must be 
fairly interpreted as coextensive with the Court’s jurisdiction. After 
this generous admission the Court made the luminous suggestion that 
it is impossible for them to restrain the gentleman from marrying with- 
out restraining the lady, which they ave no jurisdiction to do. So 
both are free. =A 


2 


ENGLISH JUDGES “or! To-pay.— The following few details con- 
cerning the present English judges may be of interest to those who are 
obliged to read their decisions. 

The head of the English judicial system, the Lord Chancellor, is 
Lord Halsbury. As Sir Hardinge Giffard he was a noted advocate in 
nist prius and criminal cases. Later he became a politician and 
orator, was Solicitor General under Disraeli, and in 1885 obtained the 
woolsack as a political reward, the salary being £10,000. He is 
known among: scholars as a noted Hebrew scholar. 

Of the three Lords of Appeal in Ordinary, with salaries of £6,000, 
Lord Watson, formerly Lord Advocate under Beaconsfield, represents 
the Scotch law. He is considered one of the soundest and most 
brilliant of the judges, with a complete mastery of the law. Lord 
Hannen was counsel in the great Shrewsbury case before the House of 
Lords, and late President of the Divorce Court; he also presided over 
the Parnell Commission. 

Of the judges in the House of Lords who usually sit, Lord Bram- 
well is the best known as well as the oldest, having been born in 1808. 
He was made Baron of the Exchequer in 1856; he is a liberal in 
politics, and actively interested in political economy. His opinions 
are generally forcible and full of common sense. A writer in the 
“Law Quarterly” speaks of his style as “slashing sword-thrusts.” Lord 
Herschell was Lord Chancellor under Gladstone. He is a_ well- 
known philanthropist, and interested in education. Lord Field earned 
his reputation as a puisne judge in Queen’s Bench, to which he was 
appointed in 1875. Other well-known judicial peers are Earl Sel- 


1 1891, 3 Ch. Div. 270. 
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borne, formerly Sir Roundell Palmer, who was one of the counsel 
in the Geneva Arbitration in 1871, and author of the Judicature Act 
of 1873, and Sir William Grove. 

Of the Court of Appeal the head, ex officio, is Lord Chief Justice 
Coleridge, with a salary of £8,000. He very seldom sits in this court, 
but generally in his own court at jury trial, or as senior of a divisional 
court of the Queen’s Bench Division. He was Solicitor General 
under Gladstone in 1868, and later Attorney General. In 1873 he was 
offered the position of Master of the Rolls, but sefused it, Sir George 
Jessel obtaining it. He then became Chief Justice of Common Pleas, 
and in 1880 Lord Chief Justice. He administers the law with great 
boldness and freedom, and between him and Lord Esher there is great 
rivalry. In the absence of Coleridge, Lord Esher presides over the 
Court of Appeals, with a salary of £6,000. He was formerly Mr. 
Justice Brett, and is a conservative in politics; he has little patience 
for theory and innovation, but is opposed to fine distinctions, basing his 
decisions on common sense; he was a great oarsman in college, and 
has a large knowledge of nautical and mercantile affairs. He was 
made Lord Esher in 1880, and Master of the Rolls in, 1883. 

Of the judges of Court of Appeal, with a salary of £5,000, Lindley, 
L.J., is author of Lindley on Partnership. Bowen, L.J., is a typical 
scholar, well known as a translator of Virgil. Lopes, L.J., who was 
a member of Parliament until 1876, is a solid judge without a brilliant 
‘reputation, and has served his fifteen years, after which time a judge be- 
comes entitled to a pension. Kay, L.J., is the latest judge appointed, 
having had a great reputation as a puisne Chancery Justice. 

Of the fourteen judges of the Queen’s Bench Division of the High 
Court of Justice, with a salary of £5,000, Mr. Justice Hawkins is 
of most varied talents, with a shining reputation for political oratory, 
a lover of sport, and with a keen sense of humor. He is always ex- 

pected to act with’ some disregard of ordinary rules.) He was 
formerly counsel in the famous Tichborne case. Mr. Justice Denman, 
who succeeded Mr. Justice Willes, was member of Parliament from 
1859 to 1872. Baron Pollock, who is a son of the Lord Chief Baron of 
the Exchequer, succeeded Baron Channell in 1873. He, Lord 
Esher, and Lord Coleridge are the only ones of the present judges 
who sat in the old courts of Westminster. 

Of the five Chancery judges, Mr. Justice Romer and Mr. Justice 
Stirling were distinguished scholars and senior wranglers, Mr. 
Justice Chitty, is well known as an athlete, and has for some years been 
judge of the university boat-races. 


LECTURE NOTES. 


[These notes were taken by students from lectures delivered as part of the regular course of in- 
struction in the School. They present, therefore, no carefully formulated statements of doctrine, 
but only such informal expressions of opinion as are usually put forward in the class-room. For 
the form of these notes the lecturers are not responsible. | 


Proor in Bankruptcy on Joint Os.ications (from Professor 
Ames’ Lectures). — Suppose that A and B are jointly liable to C on a 
bond for $10,000. 

1. Where both A and B are insolvent, what are the rights of C 
as to proof in bankruptcy? 

It is settled law that if C has received no dividends from either estate, 


he may prove for the full amount against each, receiving in dividends 
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only enough to give him full payment. After proof is made, a dividend 
from one estate will not reduce the proof against the other. If, however, 
a dividend is received from A’s estate before proof is filed against B’s, the 
latter proof must be diminished by the amount of the dividend already 
received. Thus, if A’s estate has paid fifty per cent. the subsequent 
proof against B’s estate must be for $5,000 only; and if B’s estate pays 
fifty per cent. C will receive only seventy-five per cent. in all. 

The results reached by the established rule are certairly unsatisfactory. 
Odviously each estate ought in justice to bear an equal burden. But 
as the law stands, if A becomes bankrupt first, proof for the full amount 
can be made against his estate; while subsequent proof against B’s 
estate must be diminished by the amount received from A’s. If each 
estate pays fifty per cent., A will be obliged to pay $5,000, and B only 
$2,500. The same result will be reached if the creditor inadvertently 
or through ignorance delays his second proof until after a dividend has 
been declared upon the first. A rule which thus distributes the burden 
unequally and hap-hazard according to mere chance has little to com- 
mend it asa practical working-rule. Nor is it necessary upon sound 
principles. To an action at common law on an obligation under seal, 
payment was no defence. If the obligor upon payment was not 
diligent enough to take a discharge under seal, or to have the instru- 
ment delivered up to be destroyed, he was liable to another action at 
Jaw on the obligation. His only remedy was a bill in equity. The 
foundation of this bill was the injustice of allowing the creditor to receive 
payment twice. Now, upon ajoint bond each obligor is liable, and a 
judgment at law may be recovered against each for the full amount. 
If one of the co-obligors, for example A in the case stated, had paid 
half the debt; he would still be liable at law for the whole amount, 
and B would: also be liable for the whole amount. And, as the creditor 
has received but half the amount due him, neither A nor B would have 
any equitable defence except as to halfthe debt. And if B is insolvent 
and only able to pay fifty per cent., there can be no equitable bar what- 
ever to the creditor’s legal claim against him for the full amount ; because, 
upon the hypothesis, the creditor will not receive more than the 
amount actually due. It would seem to follow that if both the obligors 
are insolvent, being both liable at law for the full amount, full proof 
should be allowed against each estate, the fact of a dividend received 
from one declared before proof against the other being no answer to 
the second proof in full, unless it can be shuwn that the dividend from 
the second estate will give the creditor more then he is equitably en- 
titled to receive. If the first estate pays more than its proper share, 
that is, more than half the debt, anything received from the second 
estate in excess of full payment should be allowed to be received in 
trust to be paid over to the first estate. Thus if A’s estate pays seventy- 
five per cent., $7,500, and B’s estate subsequently yields fifty per cent., 
$5,000, the surplus, $2,500 must be handed over by the creditor to A’s 
estate. Perfect equality is thus secured. This rule is based upon the 
theory that a creditor can prove for what is legally due him. The only 
other sound view is that the creditor can prove only for what he is 
equitably entitled to receive. Neither of these views is entirely consist- 
ent with the authorities. Upon the latter theory dividends from one 
estate, although not declared until after proof against the other, should 
diminish that proof. And upon this view the legal rights of a creditor 
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who holds as security for his debt an obligation of a third person for a 
sum exceeding the amount of the debt are greatly curtailed. It is held, 
and it certainly seems just, that in the bankruptcy of such third person, 
proof may be made against his estate for the full amount of his obliga- 
tion, though the dividends will be limited to the amount of the primary 
debt. This decision must go upon the theory that a creditor may prove 
for his full legal debt. And the rule based upon this theory, and 
recognizing the true nature of the defence of payment, is not only con- 
sistent and sound upon legal principles, but will also be found in 
application ‘to produce the most satisfactory results. 

2. Where A is solvent and B insolvent, and A pays the whole debt, 
what are the rights of A as to proof in bankruptcy against B’s estate? 

The settled rule is that A can only prove for half the debt. This 
may rest either on the ground that B really owes A only half of the 
amount paid, or on the theory suggested above that a creditor can only 
prove for what he is equitably entitled to receive. It is open to the 
same criticism as the rule in the case where A and B are both insolvent. 
If B, for example, can pay fifty per cent., the creditor by going first upon 
B’s estate for the full amount will receive half the amount due, and can 
recover the other half from A. If he goes first upon A he will recover 
the whole from him, and B’s estate will only be compelled to pay A 
one-quarter of the amount ofthe debt. If the view be adopted that the 
creditor can prove for the whole legal debt, a more satisfactory result 
will be reached. After A has paid, B is still liable at law to C for the 
full amount. As we have seen, on principle C should be allowed to 
prove for the full amount against B’s estate, and receive dividends up to 
half the amount of the debt for the benefit of A. His legal right 
against B he really holds solely for A’s benefit. And it would seem 
that A should be subrogated to this right, and alowed to prove 
directly against B’s estate. There is a line of cases which seem to sup- 
port this theory. Where it is the law that in bankruptcy specialty dc bts 
shall be paid first, if A and B are jointly liable on a bond to C, andA 
pays the whole, his claim in bankruptcy against B is treated as a spe- 
cialty claim. This can only rest on the theory that A proves on the 
legal right against B vested in C, but held by C for A’s benefit. It 
would seem that consistency would require that in such a case A’s 
proof should be for fullamount. But the cases hold otherwise. 





RECENT CASES. 





[These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the court. No pains 
are spared in selecting a// the cases, comparat‘vely few in number, which disclose the general prog- 
ress and tendencies of the law. When suchcases are particularly suggestive, comments and refer- 
ences are added, if practicable.] 

AGENCY — MASTER AND SERVANT— CONCEALED RISKS OF EMPLOYMENT — 
VOLENTI NON FiT INyjuRIA. — Plaintiff, employed in defendant’s factory, was 
injured by falling upon steps which, as plaintiff was aware, had been rendered 
icy by the freezing of spray from steam-pipes. He/d, that it was error to with- 
draw the case from the jury upon the ground that the risk was one which, by en- 
tering the employment, she had assumed, Fitzgerald v. Connecticut River 
Paper Co., 29 N. E, Rep. 464 (Mass). 

The court reasoned that an employee did not, by entering the service, take the 
risk of non-apparent dangers; that it was not established in this. case that when 
plaintiff entered the employ of defendant, she had reason to foresee that the steps 
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would be left covered with ice; nor was it shown that at the time of the accident 
she either fully appreciated the danger, or ought to have done so, or had any 
other egress from the building by which she might have avoided it. It was ad- 
mitted by the court that their reasoning would tend greatly to lessen the value 
of ‘‘ volenti non fit injuria” as a defence. 


AGENCY — MASTER AND SERVANT— LIABILITY OF MASTER. — //e/d, that” 
where plaintiff was injured by the negligence of a truck-driver in the employ- 
ment of defendant, but who was on that day serving another company under a 
contract which the defendant had made with the latter to furnish it daily with a 
horse, truck, and driver, defendant, and not the other company is liable for the 
injury. Quinn v. Electric Co. 46 Fed. Rep, 506 (N. Y.). 

AGENCY — RATIFICATION, — Members of the defendant’s school board made a 
written contract not under seal which they signed as individuals, but in the 
body of which they called themselves ‘‘members of school board of defendant.” 
This contract was ratified by vote of the school board as a body, and also by vote 
of the defendant town, AHedd, the defendant town was not liable, as the con- 
tract did not purport to bind it, and their vote of ratification was ineffectual be- 
cause no contract had ever been made on their behalf. Western Publishing 
House v. District Tp. of Rock, 50 N. W. Rep. 551 (Ia.). 

Quzre whether this defendant was not liable as undisclosed principal to a 
simple contract made in the agent’s name. 

AGENCY — VARIANCE FROM AUTHORITY. —A letter authorizing agents to sell 
land for $2,200, ‘‘ provided that the party could pay $700 down and the balance 
in one, two, and three years,”’ did not authorize them to sell for $1,000 down and 
the balance in one and two years. Speerv. Craig et al., 27 Pac. Rep. 891 (COl.). 


BILLS AND NOTES — MORAL CONSIDERATION. — A note payable to a mission- 
ary society, which recites that the maker desires “to advance the cause of mis- 
sions, and to induce others to contribute to that purpose,” shows that it is given 
upon sufficient consideration. Garrigus v. Home Frontier and Foreign Mis- 
sionary Society, 28 N. E. Rep. 1008 (1nd.), 

BILLs AND NOTES — STATUTE OF LIMITATIONS. — The statute runs from the 
time of the last payment on a note, Cvrockett v. Mitchell, 14 S, E. Rep. 118 
(Ga.). 

CHAMPERTY — EFFECT ON RIGHT OF ACTION, — While a champertous agree- 
ment between plaintiff and his attorney for the prosecution of a certain suit is 
against public policy and void, it does not affect plaintifi’s right to prosecute the 
action in regard to which the champertous agreement was made. Pennsylvania 
Co. v. Lombardo, 29 N. E, Rep. 573 (Oh.). 

CONSTITUTIONAL LAW — ASSOCIATIONS — FORFEITURE OF PROPERTY, — The 
constitution and by-laws of the Knights of Labor provide that on suspension of 
a local assembly, its property shall be forfeited and shall vest in the secretary of 
the general assembly, He/d, that this provision is void; it confiscates, without 
judicial process, property which -is not derived from the general assembly, but is 
held and owned by the local assembly absolutely. Wicks v. Monihan et ail,, 29 
N, E. Rep. 139 (N. Y.). 


CONSTITUTIONAL LAW — CRIMINAL LAw— EXCLUSION OF PUBLIC. — Under 
the constitution providing “that the accused shall have speedy and public trial,” 
and a statute that “the sittings of every court in the State shall be public,” it is 
reversible error for the court on a murder trial to order the exclusion from the 
court-room of all but ‘“‘respectable citizens.” People v. Murray, 50 N. W. Rep. 
995 (Mich.). 

CONSTITUTIONAL LAW — CRUEL PUNISHMENTS. — New York code provides that 
a criminal under sentence of death shall be kept in solitary confinement in the 
penitentiary until executed, and that the court shall designate a week during 
which the execution must take place, but that the warden shall fix the day and 
hour, keeping the same secret from the prisoner and the public. edd, that 
legislature and court of New York having determined that this is not a cruel 
and unusual punishment, this court cannot say that it infringes on the immuni- 
ties or privileges secured to citizens of the United States by the fourteenth 
amendment. JMcElvaine v. Brush, 12 Sup. Ct. Rep. 156. 


CONSTITUTIONAL LAW— IMPAIRING OBLIGATION OF CONTRACTS — STATE 
Court Dxcision. — Where the State court construes the charter of a corpora- 
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tion so that it does not exempt it from the particular tax complained of, there 
is no impairment of the obligation of the contract between the State and the 
corporation by any subsequent law of the State, and the Supreme Court of the 
United States has no jurisdiction. S¢. Paul M. & M. Ry. Co., v. Todd County, 
Minn., 12 Sup. Ct. Rep, 281. 

Here the tax was assessed under the general taxing-laws in force at the time 
of granting the charter; there was, therefore, no subsequent law which could be 
said to impair its obligation. The assessment was a purely ministerial act, and 
not a law of the State, and so not within the constitutional prohibition, This 
differs in the above particular from cases where a subsequent law enters into 
the case, and where it is settled that the United States Supreme Court has juris- ~ 
diction to review the State court’s construction of the contract. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE—TAX ON Goons, —A 
statute requiring all merchants to pay a tax of “one-tenth of one per cent. on 
the total purchases in or out of the State” does not interfere with interstate 
commerce within the meaning of the Constitution. It is a tax on the goods, 
and not on the privilege of purchasing them: Lx parte Brown, 48 Fed. Rep. 
435- 

CONSTITUTIONAL LAw — PROTECTION OF WITNESSES — SELF—CRIMINATING 
TEsTIMONY. — Revised Statute, 1860, provides that no ‘‘ evidence obtained from 
any party or witness by means of a judicial proceeding . . , shall be givenin 
evidence, or in any manner used against him, or his property or estate, in any 
court of the United States, . . . in any criminal proceeding, or for the en- 
forcement of any penalty or forfeiture.” //e/d, that, as this provision would not 
prevent the use of testimony so obtained to search out other testimony to be 
used against the witness, the protection afforded is not coextensive with that of 
the fifth amendment, which declares that no person “shall be compelled in any 
criminal case to be a witness against himself;” and hence a witness in any 
criminal investigation in the federal courts may still refuse to answer, on the 
ground that this testimony will tend to criminate himself. 44 Fed. Rep. 268 
reversed, Counselman v. Hitchcock, 12 Sup, Ct, Rep. 195. 

See articles on this case in 5 Harv. Law Rev. 24. 


CONTRACTS — ILLEGALITY — INTERSTATE COMMERCE RATES, — The _inter- 
state commerce law makes it penal for a carrier to issue bills of lading at rates 
different from those filed with the commission, or to demand or receive freight 
charges variant from such established rates, The act makes it penal for any 
person to knowingly obtain transportation at less than the established rates. 
Defendant agreed to carry goods from Illinois to Alabama over its own and a 
connecting line. The bill of lading called for $5 freight charges, but the con- 
necting line refused to deliver up the goods to the plaintiff, the consignee, ex- 
cept on payment of $29, the schedule rate. Neither plaintiff nor consignor knew 
the schedule rate. edd, the plaintiff may recover the value of the goods, He 
was not bound to know the published schedule of rates. Mobile & O. R. v. 
Dismukes, 10 So, Rep. 289 (Ala.). 


CORPORATIONS — EXEMPTION FROM TAXATION — LIABILITY TO MUNICIPAL As-— 
SESSMENTS. — A charitable corporation exempt by law from all taxation is liable 
under a municipal assessment for repairing the street in front of its property as 
such obligation is not imposed under the taxing power, but is in the nature of a 
police regulation. City of Philadelphia v. Contributors to the Pennsylvania Hos. 
pital, 22 Atl. Rep. 744 (Pa.). ; 

CoRPORATIONS — LIMITATION OF INDEBTEDNESS, — Constitution of Iowa pro- 
vides that municipal corporations shall not incur indebtedness beyond a Jimited 
amount. Statute provides that they may issue new bonds in exchange for old 
bonds, or sell them and apply the proceeds to paying off the old ones. A cer- 
tain township, whose indebtedness already exceeded the constitutional limit, 
issued bonds under said statute. He/d, that the bonds are unenforceable, as is- 
sued in excess of the amount allowed by the constitution. Brown, Harlan, and 
Brewer, JJ., dissenting. Dist. Township of Doon, Lynn Co., Ia.,v. Cummins, 12 
Sup. Ct, Rep. 220. 

The point of difference between the majority and the minority was this: These 
new bonds, being only in exchange for the old bonds, in no way increased the 
town’s indebtedness, and so, the minority said, did not violate the constitution; 
while the majority construed the constitution more strictly, and pointed out that 
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if these bonds were held good, the indebtedness would be increased, if the town 
officers should not do their duty in applying the proceeds to the payment of the 
old bonds, 


DAMAGES — RAILROADS — ABUTTING OWNERS. — Where a railroad has been 
built along a street, abutting owners may recover prospective damages, the 
measure of damage being the difference in value before and after the injury. 
Highland Ave, & B. R. v. Matthews, 10 So. Rep, 267 (Ala.), 

This rule had been previously applied to municipal, and is now extended to 
private corporations. 


Equity — SPECIFIC PERFORMANCE — STATUTE OF FRAUDS — PART PERFORM- 
ANCE, — An oral agreement to convey land is not taken out of the statute of 
frauds by the payment of the purchase money. Forrester v. Flores, 28 Pac. Rep. 
107 (Cal.), 

The true rule is conceived to be as follows: Payment of the purchase money 
will not take the contract out of the statute of frauds on the ground of fraud, 
since the vendor can recover the money at law, and the law presumes that he is 
made whole by the recovery with costs; but payment of the purchase money, as 
part performance, will take the contract out of the statute of frauds, since the 
acceptance of the money by the vendee must be taken as an admission of the 
agreement alleged, and, therefore, a partial carrying out of its terms, 


Equity — INJUNCTION— RIGHTS OF TAX-PAYER.—-A_ resident and tax-payer 
of a school district who lives near the legally located school-house, and who 
has children of proper age to send to school, and whose taxes will be materially 
increased by a removal of the school-house two and a half miles further from his 
residence, has such an individual interest in the subject-matter, not common 
with all other tax-payers of said district, that he may go to equity to enjoin un- 
lawful removal of said school-house, Graves v. Yasper School Township, 50 N. 
W. Rep. 904 (S. Dak.). 

EVIDENCE — COMPETENCY OF WITNESSES — PARDONED CRIMINAL. — The 
granting of a full and unconditional pardon by the President of the United 
States to a person convicted of a felony restores his competency as a witness, 
and this result is not affected by a recital in the pardon that it was granted for 
the reason, among others, that his testimony was desired by the government in 
a cause then pending in a court of the United States. Boyd v. United States, 
12 Sup. Ct. Rep. 292. ‘ 

EXTRADITION — TRIAL FOR DIFFERENT OFFENCE, — A_ person surrendered 
on extradition proceedings by the authorities of another State cannot, while 
held in custody thereunder, be tried for a different crime from the one upon 
which his extradition was obtained, unless he voluntarily waives his privilege, 
Ex parte McKnight, 28 N. E, Rep, 1034 (Ohio). 


HuUsBAND AND WIFE — DIvoRCE — VOLUNTARY SEPARATION — ADULTERY. 
—A husband may obtain a divorce for his wife’s adultery, notwithstanding that, 
in pursuance of an agreement under which they were married, they have never 
lived together as husband and wife. Franklin v. Franklin, 28 N. E. Rep. 680 
(Mass.), 


INSURANCE — CONDITIONS OF PoLicy. — The policy sued on forbade the use of 
open lights on the premises insured, but permitted necessary repairs. Certain 
repairs could be made only by using open lights. At the time of applying for the 
policy, this fact was stated to the defendants’ agent, who replied that by the policy 
permission was given to repair at all times. He/d, the proviso in the policy must 
be construed as referring, to the ordinary use of lights on the premises, and not 
to the special use in making repairs. Therefore, defendant was liable. Az 
Sable Lumber Co. v. Detroit Manufacturer’ Mut, Fire Ins. Co, 50 N, W. Rep. 
870. (Mich.). 

INSURANCE — IN FAVOR OF WIFE — DEATH OF INSURED THROUGH CRIME OF 
WIFE — RESULTING TRUsT IN FAVOR OF INSURED’s ESTATE. — He/d, the execu- 
tors of a person who has effected an insurance on his life for benefit of his wife 
can maintain an action on the policy, notwithstanding the fact that the death of 
the insured was caused by the felonious act of the wife. The trust created by the 
policy in favor of the wife under the Married Women’s Property Act, 1882, having 
become incapable of being performed by reason of her crime, the insurance money 
forms part of the estate of the insured, and as between his legal representatives and 
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the insurers no question of public policy arises to afford a defence to the action. 
Cleaver v. Mutual Reserve Fund Life Association [1892], 1 Q. B. 147. [Ct. of 
App. (Eng.) ] 

The court treated the executors as trustees under the statute for the wife, and 
then for the estate. The trust in favor of the wife having been rendered incapable 
of performance by her crime, the executors recover on the policy for the benefit of 
the estate. 


MANDAMUS — RAILROAD — REFUSAL TO STOP AT TOWN. —A petition for a 
mandamus to compel a railroad company to erect a station and stop its trains at 
a certain town, The town is a county seat and directly in the line of the railroad, 
but the company, for some purpose of its own, refused to stop there, and erected 
its station some distance beyond the town, where it owned land. e/d, that the 
writ could not issue, there being no specific legal dutv to stop at that town. 
Brewer, Field, and Harlan, JJ., dissenting. Mo. Pac. R. Co. v. Territory of 
Washington, 12 Sup, Ct. Rep. 283. 

MORTGAGES — SATISFACTION — INTENTION TO KEEP ALIVE. —S conveyed her 
equity of redemption in mortgaged premises to P. She afterwards brought ac- 
tion to have the conveyance set aside, and obtained a decree to that effect. Dur- 
ing the pendency of the suit P had paid off the mortgage, and he now claimed 
that it still subsisted as against S, as an incumbrance in his favor upon the es- 
tate. Held, that whether payment of a charge extinguishes the charge depends 
upon the intention with which payment is made. Here the payment was made 
during the pendency of the suit, and there is hence a presumption that P in- 
tended that the mortgage should survive. Jn ve Pride [1891] 2 Ch. 135. 


MUNICIPAL CORPORATIONS — PARLIAMENTARY LAW — Mayjoriry VOTE, — 
Under a statute which provides that an issue of school bonds must be authorized 
by vote of “a majority of all the inhabitants of any school district entitled to 
vote, to be ascertained by taking... the ayes and noes of such inhabitants 
attending at. any school-district meeting” held, Parker, J., dissenting, that a 
votesin faver of bonds by the majority of a voting is sufficient to satisfy the 
statute, though such majority is less than half of the voters actually present at the 
meeting. Smith et al. v. Proctor et al,, School Trustees, 29 N. E. Rep. 312 (N. Y.). 

In so far as this decision has any bearing on the much-vexed “quorum” 
question, it is obviously calculated to give aid and comfort to Speaker Reed. 


NEGLIGENCE — IMPUTED NEGLIGENCE — DOCTRINE OF THOROGOOD v. BRYAN, 
— Where one hires a hack, the driver of which is employed by the owner and 
is not controlled by the passenger, the negligence of the hackman is not imput- 
able to the passenger, since the former is not the latter’s servant. Randolph 
v. O’Riorden et al., 29 N. E. Rep. 583 (Mass.). 

This decision adds Massachusetts to the long list of jurisdictions which reject 
Thorogood v. Bryan, 8 C. B. 115. 


PARTNERSHIP — RIGHTS OF RETIRING PARTNERS. — Upon the dissolution of a 
partnership, the retiring partners, having sold ‘‘ all their right, title, and interest 
in the firm” to the remaining partners, can, in the absence of a stipulation to 
the contrary, engage in the same. business, and personally solicit the old cus- 
tomers. And this is true even though the good-will was included in the sale to 
the remaining partners. Williams v. Farrand, 50 N. W. Rep. 446 (Mich.). 

This would seem to be opposed to the English decisions. See Addison on 
Contracts, 1154. Labouchere v. Dawson, L. R. 13 Eq. 322. 


PERSONAL PROPERTY — RIGHTS OF DESIGNERS IN THEIR OWN COMPOSITIONS. 
—A draughtsman or designer has such property in a model or plan of his own 
composition as to be entitled to maintain an action for the unauthorized use of 
such, although no letters patent or copyright has been secured. Mew Lngland 
Monument Company v. Fohnson, 22 Atl. Rep. 974 (Pa.). 

PRACTICE — UNOFFICIAL OPINION — DOES NOT PRECLUDE JUDGE FROM SIT- 
TING. — The judge had presided at the trial in which the prisoner was alleged to 
have committed perjury. He became firmly convinced of the guilt of the pris- 
oner and had stated this opinion unofficially. Held, this does not disqualify 
him from presiding at the trial of the indictment for perjury. Heflin v. 
State, 14 S, E. Rep. 112 (Ga.). 

PkOPERTY — TRADE-MARKS — INVENTIONS. — A _ trade-mark is a_ personal 
sign or badge distinguishing the productions of one individual from those of 
another. A mere mechanical contrivance, a method of construction or of ar- 
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rangement, is not a trade-mark, but an invention, which must be patented if it 
is to be monopolized. Therefore, the fact that the manufacturer of a certain 
article has adopted a bottle of peculiar form does not prevent a rival manufact- 
urer of the same article from adopting the same kind of bottle, which is in, the 
public market; and the mere mechanical arrangement of bottles in packing is 
neither an invention nor a trade-mark whose use by others may be resisted. 
Hoyt v. Hoyt, 22 Atl. Rep. 755 (Pa.). 

This case places a decided limitation upon the principle on which the courts 
of various jurisdictions, in cases analogous to trade-marks, have restrained a 
particular defendant, by reason of his fraud, from using a mark or sign to which 
the plaintiff, as far as concerns the general public, has no exclusive right. See 
4 Harv. Law Rev. 321, and cases there cited; also, 5 Harv. Law Rev. 139. 


REAL PROPERTY — DEDICATION — WHAT CONSTITUTES ACCEPTANCE. — A 
street ran through the business portion of a town. The sewer and water com- 
missioner by authorization of the mayor and council made an excavation into 
which plaintiff fell and was injured. There was no evidence as to the origin of 
the street nor as to the length of user nor as to the power of the town author- 
ities to bind the town; yet it was held that a sufficient dedication and acceptance 
would be presumed, and that the plaintiff should recover. Town of Salida v. 
McKinna, 27 Pac. Rep, 810 (Col.). 


REAL PROPERTY — EASEMENTS — PRESCRIPTION — TACKING OF DIFFERENT 
Users. — Defendant’s elevated road was operated by cable from 1868 to 1871, and 
by steam from 1871 to 1888. In 1879 the supports of the track, during the pro- 
cess of reconstruction, were moved 16 inches nearer plaintiff's building. Defen- 
dant claimed that a certain portion of plaintiff's right had been lost by contin. 
uous adverse user on defendant’s part for twenty years, edd, that adverse 
user cannot be divided, and as on the whole the users for a cable road and for 
a steam road are different, no account will be made of that fractional part of 
each which is common to both and continuous; the two users will be treated 
as entirely disconnected, and cannot be tacked. Am. Bank Note Co. v. New 
York El. R.R. Co., 29 N. E. Rep, 304 (N. Y.). 


REAL PROPERTY — MORTGAGES — FRAUD ON CREDITORS — WIDOW’S RIGHT OF 
DOWER FREE OF Equities. — A, by deed absolute on its face conveyed land to 
defendant, one of his creditors, partly with a view to secure defendant’s debt, 
partly to defraud the other creditors. After A’s death, his widow and his heirs 
brought a bill to have the deed declared a mortgage. eld, that the heirs, as 
they claimed through A, were debarred from relief, though themselves inno- 
cent, by reason of A’s fraud, and that the same rule applied to the widow in re- 
spect to land claimed by inheritance from deceased children; but that in re- 
spect to the portion which would have come to her by right of dower, she 
would not be debarred of relief, although she joined in the conveyance to B, un- 
less at the time she had knowledge of the fraud. <7tts et al. v. Wilson et al., 29 
N. E, Rep, got (Ind.). 

REAL PROPERTY — REMOTENESS — POSSIBILITY OF REVERTER. — A conveyed 
land to a religious society for so long as the society shall support certain speci- 
fied doctrines, and when the land is devoted to other purposes, “then the title of 
said society, or its assigns, shall forever cease, and be forever vested in the fol- 
lowing-named persons,” among them A himself. e/d, that this limitation is 
void for remoteness. That the society takes a qualified or determinable fee, with 
a possibility of reverter in A. That the possibility of reverter dependent on a 
condition subsequent is not within the rule against perpetuities, [7odey v. Moore, 
130 Mass. 448; French v. Old South Soc. 106 Mass, 479], and @ fortiori, this 
possibility of reverter dependent on a qualified or determinable fee is not within 
the rule, First Ch. Soc. of No. Adams v. Boland, 29 N. E. Rep. 524 (Mass.). 


REAL PROPERTY — REMOTENESS — SPLITTING CONTINGENCY, — A testator 
gave his residuary estate in trust, as to one-fifth share for his son A for life; 
remainder in fee to such children of A as shall attain twenty-one, and also to 
such children of any son or daughter of A who might die under twenty-one, as 
should live to attain twenty-one. The four other one-fifth shares were to bg held 
on similar trusts for the testator’s daughters, B, C, D, and E, respectively, and 
their respective issue, And the testator declared that if any or either of A, B, 
C, D, and E should die without leaving any lawful issue who should live to attain 
a vested interest in their respective shares, the share or shares to which such failure 
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should happen should go over to the other members of the class upon the same 
trusts as the other shares were held upon, A dies without ever having had a 
child, Held, that the gift over was too remote, and could not take effect. It 
cannot be split into gifts upon two contingencies, one of which is the death of A 
without leaving issue. The case of Evers v. Challis (7 H. L. C. 531) is confined 
to the case where an executory devise over can be split into two gifts, one of 
which is a remainder, Jn re Bence [1891] 3 Ch. Div. 242. 


REAL PROPERTY — QUASI EASEMENT TO FREEDOM FROM NOISE — PROCEED- 
INGS IN Equity, — Where plaintiff, an abutting owner, brings a Dill in equity 
against defendant, an elevated railroad company, as a result of which proceed- 
ings defendant is ordered to pay a lump sum in condemnation of plaintiff's ease- 
ments, he/d, by four judges, three dissenting, that the element of damage 
by noise cannot be admitted. Kane v. &.R. Co, 125 N. Y. 164, distinguished. 
The Court say that where plaintiff sues for a past wrongful interference with 
his rights, he can recover for all incidental damage, of which noise is a part; 
but, as no such thing exists as a quasi easement or absolute right to freedom 
from noise, and as the ‘‘fee damages’’ awarded by equity are by way of condem- 
nation and purchase, and not by way of damages for a tort, plaintiff cannot 
receive’ payment for something which he does not possess and cannot sell, 
American Bank Note Co. v. N.Y. El. R.R. Co., 29 N, E. Rep. 305 (N. Y.). 


REAL PROPERTY — WASTE — CusToM. — The cutting of timber by a life- 
tenant in accordance with the modern method of cultivating timber estates is 
not waste. Evidence of modern usage in that respect is admissible in determin- 
ing what is waste; and it is not necessary that the usage or custom should be 
immemorial. Dashwood v. Maginac, [1891] 3 Ch. Div. 306. 


STATUTE — WIDOW’s ALLOWANCE — CONSTRUCTION OF ‘“ NECESSARIES,” — 
Under a statute which exempts from liability for the debts of the deceased such 
parts of his personal estate as the Probate Court, ‘‘having regard to all the cir- 
cumstances of the case, may allow to the widow, for herself and for his family 
under her care,” A received $5,000. It appeared that A had $1,200 a year in her 
own right; that she expected to live, free of charge, with her father; and that 
she had no children, Her husband’s estate was insolvent. Held, upon appeal 
by the creditors, that the allowance should be reduced to $500, as the statute con- 
templated nothing more than the satisfaction of actual temporary wants. 
Morton and Allen, JJ., dissented, on the ground that the social position and 
habitual style of living of the petitioner ought to be taken into account, and also 
because it was contrary to the received practice to interfere with the discretion of 
the Probate Court. Dale v. Hanover Nat. Bank, 29 N. E. Rep. 271 (Mass.). 


SURETYSHIP — DISCHARGE OF SURETY — CONCEALMENT BY PRINCIPAL WHEN 
NOT TO SURETY’S PREJUDICE. — B_ bought a traction engine of plaintiff, and 
gave in payment for it three notes, maturing at intervals of a year. On the 
second of these notes he secured the indorsement of defendant as surety. He 
also gave plaintiff, unknown to defendant, a mortgage, providing, among other 
things, that on default of any one of the notes all should become due. eld, 
that the mortgage did not operate as a change of the contract, to discharge the 
surety; nor was failure to notify her thereof the suppression of a material fact 
amounting to fraud. Springfield Engine & Thresher Co. v. Park, 29 N. E. 
Rep. 444 (Ind.). 

SURETYSHIP — GUARANTY OF NoTE — EXHAUSTING SECURITIES. — A assigns 
a note secured by mortgage, and as part of the same transaction assigns the mort- 
gage and guarantees the payment of the note, e/a, A is not liable on the 
guaranty until resort has been had to the mortgage security. A’s contract is to pay 
the debt if, by due diligence, it cannot be collected from the debtor or out of the 
mortgage security. Dewey v. W. B. Clark Inv, Co., 50 N. W. Rep. 1032 (Minn.). 


Tort — ACTION OF WIFE FOR ENTICEMENT OF HUSBAND. — Under an Indiana 
statute which gives to married women the right to sue alone for injuries to their 
persons and property, Ae/d, that a wife can maintain an action in her own name 
against one who wrongfully entices her husband from her, and thereby deprives 
her of his consortium and support. Haynes v. Nowlin, 29 N. E. Rep. 389 (Ind.). 

This doctrine is of very recent growth; the earliest case in accord decided in a 
court of Jast resort in this country being Westlake v. Westlake, 34 O. St. 691 
(1878). According to the most recent survey of the authorities (26 Am. Law 
Rev. No. 1), Ohio, Connecticut, New York, New Hampshire, and the U. S. 
Circuit Court in Illinois allow the action; England (Lynch v. Knight, 9 H. L. 
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Cas. 577), Wisconsin, Maine and the U. S. Circuit Court in Kansas, do not. 
Indiana refused the action in 1881 under a slightly different statute, but in 1891 
allowed it to a woman after her divorce. 

TRUSTS — CORPORATIONS — RECEIVER.— An _ insurance company deposited 
some of its funds with a trust company, to be distributed among the certificate 
holders in case the insurance company made default in meeting its obligations. 
Afterward the trustees of the insurance company petitioned for its voluntary dis- 
solution, and a receiver was appointed. e/d, that the Court had no power to 
compel the trust company, in the absence of misconduct on its part, to turn the 
trust fund over to the receiver to be distributed by him instead of by the trust 
company. /n re Voluntary Dissolution of Home Provident Safety Fund Ass'n 
of New York, 29 N. E. Rep. 323 (N. Y.). 

Trusts — FRAUDULENT CONVEYANCES, — A father gave to his minor son as a 
gift a note for $1,000. The father collected the note when due and invested the 
money in shares of an iron company, the stock being in the son’s name. This 
stock depreciated, and the father, in consideration of this fact and also of a debt 
of a few hundred dollars due to his son, conveyed to him land worth $1,000. At 
the time of this conveyance, the father was insolvent. He/d, the conveyance was 
not in fraud of creditors. Second National Bank v. Merrill, etc. Works,50 N. 
W. Rep. 503 (Wis.). 

The Court here regarded the father as trustee for the son, and thought that he 
ought to restore to the son the depreciation in value of the corpus of the trust 
fund. It might be questioned whether a trustee who invests dona fide is liable if 
the funds fall in value. If he is not so liable, it would seem that the son gave no 
value for the conveyance, which therefore should have been set aside. 

Trusts — LACK OF BENEFICIARIES — TILDEN WILL.— Where property is left 
to executors for an association to be incorporated, with full discretion in the 
executors as to the amount to be so applied, the rest to be applied to such char- 
itable, scientific, or educational institutions as they think fit, there is no valid 
trust, for lack of a certain beneficiary, the cy-prés doctrines having no force in 
New York. 7i/den v. Green, 28 N. E. Rep. 880 (N. Y.). 

WILLS — RESIDUARY DEVISE — ACCELERATION. — Where a_ will provides that 
certain moneys shall go to the testator’s wife, and that the remainder of the 
estate shall be held in trust by the executor, the income to be paid to the wife 
during her life, at her decease certain legacies to be paid, and the residue to go to 
the next of kin; the fact that the wife elects to take her statutory portion of the 
estate, instead of taking under the will, does not accelerate the time of payment 
of the legacies, and they cannot be paid until after the decease of the widow. 
Sones v. Knappen, 22 Atl. Rep. 630 (Vt.). 


REVIEWS. 


Dicest XIX. 2. Locatt Conpucti. Translated with notes, by C. 
H. Monro, Fellow and Lecturer of Gonville and Caius College, 
Cambridge. Cambridge: University Press, 1891. 8vo. pp. 83. 

This little book in its style and character forms a companion volume 
with the series of Selected Titles from the Digest, by Bryan Walker, 
and can hardly fail to interest a student or lawyer who has read the 
Institutes. To pass from the Institutes to the Digest is to make a dis- 
tinct advance in the study of Roman law; for the Digest is to the 
Institutes as our law reports are to the easy and flowing Blackstone. 
In the Digest we are brought closer to the Roman law as a practical 
system, full of knotty problems, and by no means free from conflicting 
or dissenting judgments, as the present volume attests. In the Digest 
also we make the acquaintance of the great Roman lawyers, and the 
work derives an added interest from the many opportunities it affords to 
compare the decisions of their acute and powerful minds with the de- 
cisions upon similar questions of judges of the common law, equally 
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acute and powerful. Mr. Monro has in several notes cited English 
decisions upon parallel questions. More of such citations might be 
easily made, and would add to the value of. the work. They would © 
have a tendency to increase interest in the Roman law, which is a part 
of the value of books like this. The work of translation is well done, 
but the author’s remarks in the preface upon the subject of translation 
are sensible and just. “I am,” he says, “to say the truth, not without 
a misgiving that the student derives little or no benefit from any trans- 
lation at all, as he is encouraged to neglect the original, and thus bestow 
his time on the acquisition of a curious kind of artificial learning which 
cannot be called Roman law, or by any other particular name, and is 
only of conventional value.” Mr. Monro’s notes are useful without 
being elabérate, and discover an accurate general knowledge of the 
Digest and of the literature of the subject. W. S. 


VILLAINAGE IN ENGLAND. By Paul Vinogradoff. 1892. Oxford. 
At the Clarendon Press. 

The author of this work is Professor in the University of Moscow, 
and a reason for its appearance from so unexpected a quarter is to 
be found in the necessity felt among the thinking class in Russia for 
some means of meeting the problems and difficulties occasioned by 
the sudden emancipation of so large a body of their countrymen, 
and for some rules or principles which may guide their future social 
development. These national necessities tinge the author’s views 
of the functions of history. In brief they are as follows: History 
in the past has been political; in the future it must be economic 
and social. In the past it has concerned itself chiefly with the 
analysis of the development of, and working of, principles of govern- 
ment; in the future it must, rather consider the social and economic 
development of the people and the conflict of classes. In the Eng- 
land of seven centuries ago the condition of the rural population was - 
not unlike that of the same class in the Russia of a generation ago. 
In England by the policy of the law and by her freer political institu- 
tions, the process of social development began earlier and was com- 
plete sooner than elsewhere; to England, therefore, the author looks 
for the desired instruction. That a foreigner, from his freedom from 
national prejudice, may enjoy certain advantages in the study of the 
general features of any political system is, perhaps, undeniable. 
Three of the most thorough and impartial works upon our political in- 
stitutions have proceeded from foreigners; but that the same advantage 
holds true of the treatment of special topics, is more open to question. 
In the present case it appears to have been attempted with satisfactory 
results. The work shows careful and thorough study of the older legal 
authorities; the results which are reached are carefully stated, nor 
does the author hesitate to express his dissent when they are in conflict 
with those of previous workers in the same field. 

The book is in form two essays ; in the first’ is considered the Peasan- 
try of Feudal Age; in the second the Manor and Village Community is 
treated of. The work is of interest to the specialist rather than the 
general reader, and though discussing a point of legal learning, to the 
student of political science rather than to the student of the law. The 
publication is by the Clarendon Press, the uniform excellence of whose 
work makes comment unnecessary. R. O. A. 
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ABRIDGMENT OF ELEMENTARY Law. By M. E. Dunlap, counsellor- 
at-law. Enlarged edition. St. Louis: The F. H. Thomas Law Book 
Co. 1892. pp. 478. 

This little volume contains brief abridgments of Blackstone’s 
Commentaries ; of Pleadings, including Parties to Action and Forms of 
Action; of the Law of Evidence, as stated in Greenleaf, to which 
are added many notes and illustrations from other text-books; of the 
Law of Contracts, as stated in the work of Parsons, and of Equity 
Jurisprudence, as stated in the work of Story. The last fifty pages of 
the book contain Suggestions to Students, a Glossary of Law Terms 
and Maxims, a Table of British Regnat Years, and a list of the 
Chief-Justices of the United States. Under the head of Suggestions 
to Students, the author has given careful selections from some of 
the leading English and American writers in the arena of legal science, 
with a view to giving the student some practical hints touching the 
best methods of acquiring a knowledge of the law and its practice. 

“The chief design of this work is to give in the fewest pages the 
principles and definitions of law and equity, to furnish a review or 
note-book and vade mecum for law students and young practitioners.” 
The work of the author is thoroughly done, and the book is a handy 
and valuable one for the purpose for which it is intended. 


REPORT OF THE FOURTEENTH ANNUAL MEETING OF THE 
AMERICAN Bar AssociaTION. Dando Printing and Publishing Co. 
Phila., 1891. pp. 478. . 

The Report of the Fourteenth Annual Meeting of the American 
Bar Association, held at Boston in August, 1891, contains, besides 
the usual minutes of the meeting, the address of the President, Mr. 
Simeon E. Baldwin, of Connecticut, on the most noteworthy changes 
during the past year in American statute law; the Annual Address, 
by Hon. Alfred Russell, of Michigan, on “ Avoidable Causes of Delay 
and Uncertainty in our Courts;” a paper by Mr. Frederick N. Judson, 
of Missouri, on “Liberty of Contract under the Police Power;” a 
paper on “The Legal Status of the Indians,” by Mr. William B. 
Hornblower of New York; and the Reports of the Committees on 
Jurisprudence and Law Reform, on Judicial Administration and 
Remedial Procedure ; on Legal Education (an exhaustive discussion of 
present methods and results of legal education throughout the country) ; 
on the Award of Medal; on Uniform State Laws; on the Relief of the 
Supreme Court, and on Classification of the Law (appended to which 
is a table showing the proposed classification). A number of obituary 
notices follow, and the volume is closed with a list of the Bar Asso- 
ciations of the United States. 
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LEADING ARTICLES IN EXCHANGES. 





The Green Bag. Vol. IV. 

No. 2. A Letter to Posterity [with Portrait], by Chief-Justice Bleckley; —The 
Accused; Supreme Court of Georgia; Tyrrel’s Case and Modern Trusts, by 
Professor Ames. 

Michigan Law Journal. Vol. I. 

No.1. Appointment of Presidential Electors by Judge Cooley; Presidential 
Voting Methods; Writing Ink and its Identification on Written Documents. 
Columbia Law Times. Vol. V. 

No.4. Attorney and Client; Farm Mortgages and Silver Legislation; 
Priority of Receivers, Certificates over Mortgage Liens. 

American Law Register. Vol. 31. 

No, 1. Equity Jurisdiction applied to Crimes and Misdemeanors ; Mortgages 
under Powers to Sell Land and Pay Debts. 
Central Law Journal. Vol. 34. 

No. 5. Limiting the Right to Contract. Counselman’s Case. 

No.6. Representations Concerning the Credit and Ability of Others under 
the Statute of Frauds. 

No.7. Mortgage of Crops. 

No. 8. Intent to Pass Title on Sales. 

No. 9. Bona Fide Purchaser by Quit-Claim. 

Albany Law Journal. Vol. 4s. 

No. 7. Legal Journalism. 


Washington Law Reporter. Vol. XX. 


No. 8. Waste by Tenant in Common Mining; Duty of Telephone Companies 
to Furnish Service. 


The Law Journal. London. Vol. XXVII. 
No. 1359. Brands. 


Yale Law Journal, Vol. I. 


No. 3. Some Anomalies of Practice; Recent Decisions under the Evarts 
Acts; The Status of a Defendant in Equity to a bill for Infringement of Letters 
Patent; The Dignity of Litigation. 


The Counsellor, of the New York School. Vol. I. 


No.5. Perpetuities; Conflict of Laws; How to find the Law; The Study 
of Law in Germany; Tenancy by the Entirety. 








